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						August 14, 2014

BY CERTIFIED MAIL; RETURN RECEIPT REQUESTED

ERISA Appeal Committee
The Goodyear Tire & Rubber Company
200 Innovation Way
Akron, OH 44316-0001


1

	Re:	Helena Arruda
		65 Juliette Street
Soc. Sec. No.: 	XXX-XX-6281
D/O/B:	 	1/19/1942
		orth Dartmouth, MA 02747

Dear Appeal Committee,

	As you know, Helena Arruda has requested the assistance of the New England Pension Assistance Project with respect to her entitlement to survivor pension benefits pursuant to the Goodyear Tire & Rubber Company Retirement Plan for Salaried Employees (“the Plan”).  This letter is an appeal of the portion of the July 16, 2014 Benefit Operations decision regarding the Plan’s recoupment of overpayment.

Factual Background
	
Helena Arruda’s husband, Joseph Arruda, was employed at Goodyear Tire & Rubber Company (“Goodyear”) from 1955 through 1987.  Joseph Arruda retired from Goodyear in 1987 and began receiving a pension benefit thereafter.  Joseph Arruda died in November of 2013 and Helena Arruda was subsequently notified via telephone that she was not entitled to a survivor benefit. 

Upon request, the election forms executed by Joseph and Helena Arruda were provided to her.  The documents provided include a form dated January 23, 1987, which purports to be Helena Arruda’s waiver of her right to a Qualified Joint and Survivor Annuity (hereinafter, “QJSA”).[footnoteRef:1]  As argued in the original claim letter dated March 14, 2014, this document was inherently flawed and did not constitute an effective waiver of Ms. Arruda’s right to a QJSA. [1:  The election forms are enclosed herein as Exhibit 1.] 


In its July 16, 2014 decision regarding our claim for benefits on behalf of Helena Arruda, the Benefit Operations Review Committee agreed to provide a survivor pension payment to Helena Arruda in the form of a fifty-percent Qualified Joint and Survivor Annuity (QJSA) “as a result of the [Plan’s] inability to produce evidence” that it had followed the proper ERISA procedures regarding the election forms.[footnoteRef:2]  In addition to agreeing to commence payment of Ms. Arruda’s entitled survivor benefits, the Plan stated it would do so only after recouping an “overpayment of $54.16 per month for 319 months or $17,277.04.”[footnoteRef:3] [2:  The Goodyear Tire & Rubber Company Benefits Operation Decision, “Appeal for Survivor Pension Payments Under the Retirement Plan for Salaried Employees, July 16, 2014.]  [3:  Id.] 


The Plan contends that the authority cited in our original claim to support the assertion that the Plan may not seek recoup payments made to Joseph J. Arruda is not applicable to waive the recovery of these payments because the Plan is “not making a correction of operational defects pursuant” to the Employee Plans Compliance Resolution System (hereinafter “EPCRS”).[footnoteRef:4]  We argue that the Plan’s contention is plainly incorrect and that the Plan may not seek to recoup from Helena Arruda payments made to Joseph J. Arruda. [4:  Id.] 


Argument

As we originally argued and now appeal, the Plan may not seek to recoup any amount that was paid to Joseph J. Arruda as part of his unreduced pension benefit in calculating Helena Arruda’s QJSA.  The Plan’s contention that the EPCRS correction procedures do not apply to this Plan failure is incorrect.  EPCRS correction procedures govern all corrections to all Plan failures.  The Plan’s defective election form and failure to properly advise the Arrudas of their election options constitute a Plan failure.  Further, the Plan is precluded from recoupment of these payments because, due to the defective nature of the Election Form and the Plan’s inability to produce evidence that it had actually followed the required ERISA procedures, the Plan was in violation of its fiduciary duties to Helena Arruda as a beneficiary.

Plan Failure and Correction Procedures

EPCRS correction procedures define a Plan failure as “any failure,” including failures in Plan operation or in following the terms of the Plan Document.[footnoteRef:5]  Here, the Plan’s failure to properly advise the Arrudas of their election options, coupled with the lack of evidence to support an inference that the Plan properly advised the Arrudas of their election options, constitutes a Plan failure in following the terms of the Plan and, more importantly, ERISA procedures.  [5:  Rev. Proc. 2013-12, Section 1.02, attached herein as Exhibit 2.] 


	The defective nature of the Plan’s Election Form along with the Plan’s failure to properly advise the Arrudas of their election options requires that the Plan’s actions be correctly classified as a Plan failure.  Because this is plainly a Plan failure, EPCRS correction procedures apply.  Section 6.02 explains that “a failure is not corrected unless full correction is made with respect to all participants and beneficiaries.”[footnoteRef:6]  Section 6.02(1) further provides that corrections include the “restoration of current and former participants and beneficiaries to the benefits and rights they would have had if the failure had not occurred.”[footnoteRef:7]  Section 6.02(2) provides that these corrections should be “reasonable and appropriate for the failure” and should, “to the extent possible, resemble one already provided for in the Code, regulations, or other guidance or general applicability.”[footnoteRef:8]   [6:  Rev. Proc. 2013-12, Section 6.02, Attached herein as Exhibit 3.]  [7:  Rev. Proc. 2013-12, Section 6.02 (1).]  [8:  Rev. Proc. 2013-12, Section 6.02 (2).] 


Section 6.06 would require the Plan to properly follow correction procedures by remitting to Helena Arruda a lump sum retroactive payment with interest of her entitled benefits to the date on which she should have begun receiving her QJSA.[footnoteRef:9]  This correction would restore Ms. Arruda, the current participant, with the benefits and rights she would have had if the Plan failure had not occurred.  This correction is “reasonable and appropriate for the failure” because Ms. Arruda has gone without her entitled survivor benefits since her husband’s passing through no fault of her own. [9:  Rev. Poc. 2013-12, Section 6.06, relating to failures in distributing before the required minimum distribution date.  Attached herein as Exhibit 4.] 


Because of the nature of the Plan’s failure, we would direct the Plan’s attention to paragraph .07 of Appendix A of the EPCRS.[footnoteRef:10]  This section pertains to procedures Plans may follow in order to correct operational defects.  This provision explicitly states that, “the portion of the qualified joint and survivor annuity payable to the spouse upon the death of the participant may not be actuarially reduced to take into account prior distributions to the participant.”[footnoteRef:11]  (emphasis added).  If the Plan should attempt offset any amount payable to Helena Arruda by amounts by which her husband was overpaid, the Plan would be acting in contravention of clear IRS procedures and could face plan disqualification.[footnoteRef:12] [10:  Rev. Proc. 2013-12, Appendix A, Paragraph .07.  Attached herein as Exhibit 5.]  [11:  Id.  Emphasis added.]  [12:  Id.] 


	In its decision withholding Helena Arruda’s entitled survivor benefits until the Plan had recouped payments made to Joseph Arruda, the Benefits Committee cited Hearn v. Western Conference of Teamsters Pension Trust Fund[footnoteRef:13] as providing the Committee with the authority to offset survivor benefits to Helena Arruda by overpayments made to Joseph Arruda.  The Plan contends that the “law is clear that the Plan has a fiduciary duty to attempt to collect overpayments and if the overpayment is not repaid, then to offset that amount against future payments.”[footnoteRef:14]   [13:  Hearn v. Western Conference of Teamsters Pension Trust Fund, 68 F.3d 301 (9th Cir. Cal. 1995).]  [14:  The Goodyear Tire & Rubber Company Benefits Operation Decision, “Appeal for Survivor Pension Payments Under the Retirement Plan for Salaried Employees,” July 16, 2014.] 


The Hearn case does not support the Plan’s contentions and is distinguishable from Ms. Arruda’s case for a few reasons.  First, the Plan in the Hearn case was repeatedly referred to by the court as a “deceived fund.”[footnoteRef:15]  The issue in that case was the intentional misrepresentation of marital status by the employee spouse.  The employee spouse, who had been separated from his wife but not divorced, intentionally claimed to be single on his election form without the consent of his wife.  This act of deceit by the employee spouse led the Plan to reasonably and with good faith treat the annuity as a single life annuity.  Here, there were no acts of deceit.  There was no intentional misrepresentation by Joseph Arruda in order to obtain the single life annuity for himself.  The fact that Mr. Arruda was paid a single life annuity was due to the defective election forms he and Ms. Arruda were presented at the time of election and the lack of clarity with which their options were described.  The Goodyear Plan was not a “deceived fund.” [15:  68 F.3d 301 at 303.] 


The second reason that the Hearn case is distinguishable from the instant case is the good faith with which the Plan in the Hearn case acted upon.  In that case, the Plan had no reason to believe the employee spouse was deceiving them and acted upon his misrepresentations.  The court ruled that the “Trust Fund’s good faith determination is treated as conclusive, but only ‘to the extent’ the Fund has already made payments.”[footnoteRef:16]  The court further explains that interpretation of the statute would only hold the Fund liable to the surviving spouse if the Fund’s “debt to her exceeds its over payment to her husband.”[footnoteRef:17]  The court continued by adding, “In other words, to the extent Mr. Hearn hornswoggled the Trust Fund into paying him more than he was entitled to, payments to Mrs. Hearn are suspended until the Fund is more or less where it would have been had Mr. Hearn honestly disclosed his marital status.”[footnoteRef:18] [16:  Id.]  [17:  Id.]  [18:  Id.  Emphasis added.] 


	The court in Hearn clearly makes the Fund’s ability to suspend payments to or demand recoupment from a surviving spouse contingent upon the Fund’s being deceived or misled in some way.  This is clearly distinguishable from the Arruda’s case, as we have argued, because neither Mr. nor Ms. Arruda deceived or misrepresented their desired benefit election.  The election was made due the defective nature of the election form and the lack of guidance by the Plan in informing them of their options and rights.

Conclusion

	Helena Arruda’s entitlement to a survivor benefit is well-documented by the evidence submitted herein.  For the reasons discussed above, we hereby request that the Plan calculate and pay the benefit to Ms. Arruda, without recoupment as a factor, that she entitled pursuant to the Plan.  Please direct your written response to us at: New England Pension Assistance Project, Gerontology Institute, Univ. of Massachusetts Boston, 100 Morrissey Blvd., Boston, MA 02125. Please feel free to call or email Jeanne Medeiros at 617-287-7332 or Jeanne.medeiros@umb.edu if we can provide you with any further information. 
	
Thank you for your timely response to this appeal of the Benefits Committee decision.

								
Sincerely,

						

							Jeanne M. Medeiros, Esq.
							Managing Attorney


Enclosures: 	


cc: 		Helena Arruda

