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Reginald Green
1234 Sunshine Avenue
Washington, DC 00000
Mr. Green:

I am writing to follow up on our conversation on February 1, 2007 regarding your disability retirement benefit from the ABC Chef Pension Trust (Plan).  
You first contacted the Pension Rights Center in October of 2005.  We recommended that you contact the Employee Benefits Security Administration at the U.S. Department of Labor.  You informed me that they were unable to assist you because of the individual nature of your problem and you again asked the Pension Rights Center for assistance.  We obtained information from you and the plan regarding your work history leading to your right for disability retirement benefits.  
According to your Social Security Earnings Report you began working as a part-time chef in 1980.  However after only working approximately 100 hours between 1980 and 1981, you left covered employment and did not work as a Chef again until 1987.  After working part-time in jobs covered by the Plan between 1987 and 1991, you were rendered disabled while working for XYZ Restaurant in early 1991.  You first applied for a disability retirement benefit from the Plan in 1994 and were denied because you were not yet eligible for Social Security Disability Insurance (SSDI).  You became eligible for SSDI benefits in February 1995.  You reapplied for disability retirement benefits under the Plan several times, most notably in 2000.   The 2000 application was denied because you sent the plan a copy of your original application rather than filling out a new application with the current date.  In November 2006 you filled out a new application for benefits and the plan approved your application.
As of our last conversation, the Plan had sent you a benefit election form confirming that you are vested in a disability retirement benefit.  The Plan requires that you elect a form of benefit from among several options.  In order to receive a benefit from the plan, you must complete this form and submit it to the Plan.  It is my understanding that you have not yet completed this form because the pension amount is less than what you believe you are due. 
During our many conversations, you have confirmed that you believe your disability pension is miscalculated by the Plan for the following three reasons:

1. Restaurant Italia underreported your hours of service to both the Plan and the Social Security Administration.
2. The Plan did not count any hours of service during which you paid union dues, but were not referred to or employed in union jobs.
3. Your monthly disability pension benefit is less than your monthly salary was when you left union employment due to your disability.
I will address each of these concerns separately.

While both the Plan’s records and your Social Security Earnings Report do show that you worked for Restaurant Italia in 1987, 1989 and 1990, it is your contention your hours were underreported, resulting in a pension benefit lower than what you deserve. Upon researching your claim with the Social Security Administration Fraud Division I learned that, due to the great amount of time since the alleged underreporting, it would be unlikely that Social Security would initiate a formal investigation into your matter.  Additionally, I learned that if your income was underreported to the Social Security Administration, it would also have been underreported to the Internal Revenue Service.  Therefore, any additional income reported to the Social Security Administration (and the Plan) might also result in an increased personal income tax obligation for the years in question.  Should you wish to pursue this matter further, you may contact the Social Security Administration Fraud Division at 1-800-269-0271.  Please be prepared to present any documents you have that would evidence your claim.  I also encourage you to consult with a tax attorney regarding any possible legal issues or tax consequences related to you claim of underreported wages.

While investigating your concerns about additional work for Restaurant Italia I also discovered that you did not earn pension credits for your work in 1988 for Bakery ABC and Restaurant EFG.  After speaking with Mrs. White at the Plan Administrators I learned that your work for Bakery ABC occurred while the Union was on strike and the plan does not credit participants for work during strikes.  Mrs. White also informed me that although Restaurant EFG was previously an employer participating in the Plan, the employer decertified and stopped participating in the Plan on May 8, 1987.

You also claim that your pension calculation should include the more than 10 years you spent as a dues-paying union member, even though you were not always working in union employment during that time.  Although you were willing and able to work in union employment that was covered by the Plan, the union did not always refer you to these jobs as you requested.  While there are union pension plans in existence that do calculate benefits based (at least in part) on members’ dues payments, the Plan in your present case is not one of these.  It is evident from your Social Security Earnings Report that you took up non-union employment in 1980-1981, 1983-1987, and in 1989.  Your Plan does not credit workers for these hours of service.  Indeed, the Plan would be in violation of the law if it were to do so. 
You also assert that the Plan should calculate your disability pension amount based on your salary at the time you became disabled; that the calculation of a disability pension has nothing to do with how long you worked under the Plan or how much employers paid into the Plan on your behalf.  However, the terms of your Plan document – the legal contract that governs all aspects of benefit calculation and Plan administration – mandate that the disability retirement benefit be calculated as a percentage of your normal retirement benefit.  And your normal retirement benefit is based on employer contributions to the plan in return for your hours of covered service (See Articles 4, 5 and 9).
Your first covered service under the Plan was in 1980 and 1981.  You did not work again in covered service until 1987.  Unfortunately, what little service credit you had earned up to 1981 was forfeited in 1984 when, not yet being vested, you did not complete at least 250 hours of covered service in each of five consecutive years (See Articles 3.3, 3.4). So, your disability pension is based on your hours of service in covered employment beginning in 1987 and continuing through 1991 (when you became disabled).  For covered service after 1986, the normal retirement benefit paid in monthly installments for your life is 2% of your employer contributions (See Article 5).  According to the Plan, your employers contributed $3074.97 for your 1,904.9 hours of covered service from 1987 to 1991. This results in a normal retirement benefit of approximately $61.50 per month in the form of a single-life annuity.  To calculate your disability retirement benefit, the Plan multiplies $61.50 by the “disability rate” (See Article 9.3). On February 1, 1995 - the effective date of your disability retirement benefit – the disability rate in effect was 62 percent; and 62 percent of $61.50 is $38.13 per month. 
Although you disagree with the Plan’s calculations, I strongly advise you to complete the benefit election form and submit it to the plan as soon as you can. The law requires that a benefit cannot begin more than 90 days after the application has been approved (See Treas. Reg. §1.411(a)-11(c)(2) ).  If you do not fill out the benefit election form before the date indicated by the plan, you will have to start the application for benefit process over again.  If you complete your application right away, you can begin receiving benefits right away and will continue to receive benefits even if you decide to further challenge the Plan’s calculations.  Regardless, you are vested in these benefits and the Plan cannot forfeit you of them.
I understand that you would like to present your matter to a Congressional Committee.  While various Congressional Committees have contacted the Pension Rights Center for assistance in identifying witnesses to testify on one matter or another, there are no pending hearings on point at this time.  Additionally, I have identified no significant illegalities or injustices based upon the information you provided me, nor on that which I have obtained from the plan on your behalf.

I have reiterated on numerous occasions my desire to assist you in claiming your vested benefits as identified in this letter.  However, in our last conversation, you made clear to me and our Deputy Director John Hotz that short of our placing you before a Congressional Committee there is nothing further that you require of us.  To that end, this letter will serve to formally close your inquiry with the Pension Rights Center. As such, the Center is no longer authorized to act on your behalf and any related authorization forms are now made null and void. 
If you have questions about the content of this letter, please have your authorized representative contact us in writing.
Best regards,

Rebecca Davis

Staff Attorney
Enclosures:
1. Pension Plan for Plan

2. Benefit Calculation Worksheet provided by the Plan
