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November 23, 2010

VIA CERTIFIED MAIL – RETURN RECEIPT REQUESTED

Board of Trustees for the

Southwest Carpenters Pension Trust

533 S. Fremont Avenue 

Los Angeles, CA 90071-1706

Re: 
Mike Miller: New Information for Appeal of Suspension of Benefits

Dear Board of Trustees:

The Western States Pension Assistance Project is a nonprofit law office that assists individuals with questions regarding their pensions and retirement savings plans. I am writing on behalf of Mike Miller (authorization enclosed) to provide additional information for the Board of Trustees to consider in connection with its recent decision to suspend Mr. Miller’s pension benefits. 

FACTUAL BACKGROUND
In 2003, Mike Miller began receiving monthly pension benefits under the terms of the Southwest Carpenters Pension Trust (the Trust). At that time, the plan document dated April 1, 2000 was in effect. Since 2003, Mr. Miller has received a monthly pension benefit from the Trust and worked as a project inspector. Every year since he retired, Mr. Miller has provided the same information to the Trust, and every year up until the present one, he was not considered to be engaged in prohibited employment. 
In April of this year, Mr. Miller received the Trust’s “Annual Service Pension Verification” worksheet. He filled out the worksheet just as he had done previously and mailed it to the Trust office. On June 24, 2010, the Trust notified Mr. Miller that his work as an inspector is prohibited employment per the terms of the plan document dated January 1, 2009 and that his benefits would be suspended as of July 1, 2010.
In August 2010, Mr. Miller appealed that decision. In a letter dated September 20, 2010 and signed by a plan representative, Mr. Miller was notified that the board had denied his appeal. The reason given is that Mr. Miller worked on jobs covered by building trades collective bargaining agreements. 

The Terms of the 2000 and 2009 Plans
Both the 2000 and 2009 summary plan descriptions provide an exception to the prohibited employment rules. However, the 2000 version is more expansive. Page 46 of the 2000 summary plan description provides an exception from the prohibited employment rules for “employment as a building inspector.” However, the 2009 version of the summary plan description restricts that language to only include “building inspectors working for a city, county, state, or federal agency” and specifically excludes “working as a building inspector for a private contractor or as an independent contractor.”   

Therefore, under the 2000 version, Mr. Miller is not considered to be engaged in prohibited employment because the exception for “employment as a building inspector” would clearly apply to him. However, the more restrictive language in the 2009 summary plan description would not include Mr. Miller’s work because he is not a “building inspector working for a city, county, state, or federal agency.”  

Therefore, the critical issue here is not whether Mr. Miller is engaged in prohibited employment, but whether the exception to that rule provided in the 2000 summary plan description continues to apply to him. It is clear from the rules and regulations governing ERISA plans and the recent United States Supreme Court decision in Heinz that the less restrictive rules in the 2000 summary plan description apply to Mr. Miller.  
The Trust’s 2009 amendment to the terms of the plan expanding the categories of postretirement employment that qualify as prohibited employment is a violation of ERISA’s anti-cutback rule.

In general, a plan sponsor such as the Trust may not amend a qualified plan to decrease any member’s accrued benefit. See Code §411(d)(6) and ERISA §204(g). This is known as the “anti-cutback rule.” Sections 204(g) of ERISA and its companion 411(d)(6) of the Internal Revenue Code (Code), also known as the “anti-cutback rule,” prohibit an amendment to a plan that has the effect of eliminating or reducing either an early retirement benefit, a retirement type subsidy, or an optional form of benefit. Such action is an unlawful reduction of accrued benefits to the extent that these benefits are attributed to service before the amendment. 

This very situation was addressed by The United States Supreme Court in Central Laborers’ Pension Fund v. Heinz. 541 U.S. 739 (2004). In that case, the Court held that ERISA’s anti-cutback rule (ERISA §204(g)) prohibits an amendment to a multiemployer pension plan expanding the categories of postretirement employment that trigger the suspension of early retirement benefits already accrued. 

The case involved participants in a multiemployer pension plan who were receiving early retirement benefits that were suspended during periods in which the retirees engaged in “disqualifying employment.” At the time of the participants’ retirement, the plan defined “disqualifying employment” as any job as a “union or non-union construction worker.” This definition did not cover employment as a supervisor. The participants took jobs as construction supervisors following their retirement, and the plan did not suspend their benefits. A plan amendment was adopted after their benefits began which expanded the definition of “disqualifying employment” to cover any work “in any capacity in the construction industry (either as a union or non-union construction worker).” The plan interpreted the amendment to cover supervisory work and suspended the participants’ benefit payments. 

The Court ruled that such a condition may not be imposed after a benefit has already accrued, and the right to receive benefit payments cannot be limited by a new condition narrowing that right. In other words, the expanded definition of what constitutes prohibited employment cannot apply to benefits already accrued. 

In our case, the expanded definition of prohibited employment contained in the 2009 plan document does exactly the same thing as the amendment in the Heinz case – it shrinks the value of a member’s pension rights and reduces promised benefits. 

It should also be pointed out that violation of the anti-cutback rule is evidence that the plan is not administered according to governing law. Such conduct not only constitutes a breach of fiduciary duty per ERISA Sec. 404(a)(1)(D), but also places the plan at risk for disqualification under Code § 401(a)(9). The appropriate remedy is for the Trust to pay Mr. Miller his rightful benefits per the terms of the 2000 summary plan description. 

CONCLUSION
We respectfully request that the Board of Trustees reverse its initial decision to deny Mr. Miller’s appeal resume his monthly pension benefit and provide a retroactive payment with interest from the date benefits were suspended. 

I look forward to hearing from you. Please direct your response to me at Western States Pension Assistance Project, California Senior Legal Hotline, 444 N. 3rd Street, Suite 312, Sacramento, CA 95811. Thank you in advance for your attention to this matter.

Sincerely,

Justin Freeborn

Staff Attorney
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