Overpayment of Benefits and Plan Recoupment

I. Identifying the Issue:  When a participant in a pension or retirement income plan receives more than he or she is due, the plan may have the right or duty to seek reimbursement the overpayment from the participant.  This action by the plan is called “recoupment.” 
A.  
Overpayment of Benefits:  Overpayment of benefits are generally attributable to one or more of the following: 
1. Miscalculation or Plan Error:  The plan or plan affiliate, due to its own error or omission, inaccurately calculates the benefits due the participant or otherwise misapplies the provisions of the plan, resulting in too great a benefit to participant.  

2. Participant Error:  These “suspension” or “bridge benefit” cases arise when a beneficiary’s receipt of benefits is conditioned upon their not being employed in a certain industry or within a certain geographical area while in receipt of the benefits.  An overpayment results when the participant fails to inform the plan of their employment while in pay status.

3. Benefit Offsets:  A participant typically receives an income stream benefit from some other source, which by the terms of the plan should reduce (or be offset against) the benefits paid to the participant by the plan.  Plan benefits may be offset against a variety of collateral benefit or income stream sources, including Social Security, Workers Compensation, disability benefits, and others.

4. Double Dipping/Collateral Source:  Generally arising from health or insurance plan situations where the beneficiary’s retention of a duplicative benefit from a non-plan source results in double reimbursement for the participant.  Secondary payment typically takes the form of lump sum tort awards making the original benefit paid by the plan an “overpayment.”

B.
How Recoupment Occurs: Recoupment by the plan may take different paths, depending on the type of overpayment the participant received and the plan’s access to alternative participant benefits. 

1.
Reduction in Alternative Plan Benefits: The plan will first request the return of any back-owed benefits from the participant, and reduce or eliminate that participant’s benefit to the correct level per the accurately administered terms of the plan.  Where the participant is unable to pay the back-owed benefits in a lump sum, the plan will further reduce or eliminate participant’s benefit until the overpayment has been recovered. 


2.
Legal Action Seeking Restitution:  Where the plan cannot recover overpayment through reduction or withholding of alternative benefits to the participant, failure by the participant to repay will result in the plan filing suit against the participant seeking equitable restitution for the participant’s “unjust enrichment.”

II. Is Recoupment Lawful?

A.
ERISA’s Fundamental Purpose:  Congress enacted the Employee Retirement Income Security Act of 1974 ("ERISA") principally to ensure that employees who accrue promised retirement benefits actually receive such benefits for use in their retirement years.  ERISA accomplishes this primarily through its non-forfeiture ("vesting") and anti-alienation ("spendthrift") provisions.  The former protects the employee from his employer by prohibiting forfeiture of pension benefits once an employee meets certain minimum requirements, at which point he becomes vested. The latter protects the employee from his own spendthrift nature and from his creditors. Specifically, the anti-alienation provision requires that "each pension plan shall provide that benefits provided under the plan may not be assigned or alienated." Together with ERISA's express preemption scheme, these provisions generally secure a retirement nest egg for the employee and his dependents.

B.
Statutory Authority: 

1.
Recoupment is Not an Illegal Assignment of Benefits:  Recoupment finds its roots in the Anti-Assignment provisions of ERISA (IRC § 401(a)-13) which states that a participant’s or beneficiary’s pension benefits may not be assigned to another, used as collateral on a loan, or otherwise given or contracted away before receipt.  This provision is subject to the following exceptions:
a.
Revocable 10% Assignment:  Once a benefit is in pay status, a plan may permit a participant to make a voluntary, revocable assignment of up to 10% of each future benefit payment

b. Security for Plan Loans:  Non-forfeitable benefits may be used as security for plan loans to participants so long as such loans meet certain fairness and reasonableness requirements as set forth in ERISA §408(b)(1)
 and are IRC §4975(d)(1)
 (operating to exempt plan loans from ERISA’s prohibited transaction rules).

c.
Other Exceptions to the Anti-Alienation Rules: The following arrangements/conditions allow for the proceeds of a pension plan to be assigned to another individual or entity:

i.
Qualified Domestic Relations Order (QDRO)
 

ii. Personal Bankruptcy

iii. Federal Tax liens and Crimes Against the Plan
 

iv. Recoupments of Benefit Overpayments by Plans

2. Recoupment Specifically Recognized:  Treas. Reg. §1.401(a)-13(c)(2)(iii) specifically states that any arrangement for the recovery by the plan of overpayment of benefits previously made to the participant is neither an assignment nor the alienation of benefits, and allows plans to provide for such arrangements. 

3. Certain Recoupments Specifically Authorized:  DOL Regulation §2530.203-3 specifically authorizes a plan to recoup early retirement moneys paid out to beneficiaries that should have been suspended upon participant’s re-employment in the same craft, trade, or geographic area.  Where recoupment occurs it is limited to a maximum of 25% of any benefit moving forward and cannot reduce the actuarial value of participant’s normal retirement benefit.  

4. Certain Limitations Apply:  DOL has also opinioned that a fiduciary may recover prior overpayments through suspensions of, or offsets against, future payments without violating the fiduciary standard as long as the fiduciary prudently weighs the plan’s financial interest against individual circumstances, including the financial hardship to the participant, and the offset does not exceed the amount of prior overpayments.  DOL Adv. Ops. (AO) 77-07, 77-33, 77-34, and an unnumbered opinion dated April 4, 1977. 

III. Case Law: The underlying theory behind recoupment litigation is that the participant has received a benefit to which he/she is not entitled and accordingly must repay such benefit (unjust enrichment).
  The participant may be able to assert certain equitable defenses such as waiver and estoppel to prohibit recoupment of overpayments by the Plan.

A. 
Successful Arguments for Participants:

1.
Equitable Estoppel - Bobo v. 1950 Pension Plan, 548 F. Supp. 623 (W.D.N.Y. 1982).  Income stream offset.  Participant was required, upon retirement due to disability, that he was to inform the Plan if and when, upon retirement age, he did begin to receive Social Security benefits so that his payments would be reduced accordingly. Participant did send documentation upon receiving Social Security and the Plan ignored this documentation and continued to pay the Participant his normal benefits for six years.  Upon discovery of the omission to reduce payments, the Plan gave the Participant three options to return the money, and when the Participant did not respond, the Plan reduced his benefits to reflect the payment of Social Security and further reduced the benefits to recoup its money.  The Participant filed a declaratory judgment pursuant to Rule 57 of the Federal Rules of Civil Procedure and 28 U.S.C. s 2201, for clarification of his rights under ERISA, and to obtain other relief.  The Defendant filed a motion for summary judgment.  Participant contended that the reduction of benefits by the Plan was a breach of fiduciary duty.  The court denied Defendant’s motion for summary judgment stating that the participant had submitted enough facts that the defendant had breached its fiduciary duty in order to surpass this motion.  

The court found also that participant has stated sufficient facts to be allowed to press his equitable estoppel claim.  Under 29 U.S.C. s 1109(a), persons breaching fiduciary duties "shall be subject to such ... equitable or remedial relief as the court may deem appropriate ..."  (emphasis added).  Participant charges that the defendants were aware of his receipt of Social Security benefits and knew, or should have known, that Mr. Bobo was unaware of the consequences of this receipt.  The trustees nevertheless failed to take any action for five years (a breach of fiduciary duty).  Again, accepting these allegations as true, equitable relief may be available to Mr. Bobo.

2.
Abuse of Discretion
 
 
 -Wells v. US Steel & Carnegie Pension Fund, Inc., 950 F.2d 1244 (6th Cir, 1991).
  Pensioners were receiving benefits under their employer's retirement plan. The plan provided for deductions/offsets in benefits for amounts paid under workers' compensation and other similar benefit programs paid directly or indirectly by the employer. When a plan administrator discovered that benefits paid to pensioners by Kentucky's Special Fund were financed by employer taxes, the retirement plan deducted the pensioners' benefits and sought reimbursement for previously paid amounts. The pensioners brought an action under 29 U.S.C.A. §1132; ERISA §502
, and the district court granted summary judgment to the employer. When the pensioners appealed, the court reversed. The appellate court held that the administrator’s interpretation of the plan was arbitrary and capricious because the plan offset the entire Special Fund payment against participants’ benefits; however, the employer's tax contributions to Kentucky's Special Fund amounted to approximately 5%. The retirement plan retained standing to assert its counterclaim for recoupment of the correct amount of erroneous payments, as authorized by the plan.

3.
Hardship - Wells v. U.S. Steel & Carnegie Pension Fund, Inc., 950 F.2d 1244 (6th Cir. 1991). The court noted that principles of trust law obligate a District Court to consider the potential inequitable impact of requiring ERISA plan beneficiaries to remit an overpayment. Id. at 1251. In reaching this conclusion, the court noted its concern over the possible inequitable impact recoupment might have on the individual retirees, even though the plan language permits recoupment.  The retirees submitted affidavits describing the hardship they would suffer if they were forced to pay back benefits that they had received and depended upon.  The case was remanded the case for a determination of whether, under the principles of equity or trust law, relief is unwarranted; though, the court failed to suggest any particular outcome. Id. at 1251. 

The Wells court then directed the lower court's attention to Thorn v. United States Steel and Carnegie Pension Fund, CV-P-1829-S (M.D. Ala. 1983), in which an Alabama District Court identified several factors that a court should consider when determining whether an administrator's recoupment of an overpayment is inequitable: (1) the beneficiary's use of the money at issue; (2) the amount of the overpayment; (3) the nature of the mistake made by the administrator; (4) the amount of time which has passed since the overpayment was made; (5) the beneficiary's total income; and (6) the effect that recoupment would have on that income. Id. at 1251 n.3. 

B.
Successful Arguments for Plan:

1. Accurate Interpretation of the Plan - Naugle v. O’Connell, 833 F.2d 1391 (10th Cir, 1987). When the participant applied for retirement benefits, he was approved as the plan overlooked information indicating that the participant failed to meet the plan’s vesting requirements.  When the participant applied for an increase in benefits, it was determined that he was not eligible for benefits at all.  The plan sought recoupment of the previously paid benefits.  Participant challenged this determination, asserting that the plan did not comply with the vesting standards set forth in ERISA.  The court determined that the plan did meet ERISA requirements for vesting, that Participant did not meet the vesting requirements under the plain language of the document, and the plan was entitled to recoup benefits paid.  No evaluation of the individual’s circumstances was considered.

2.
Participant Error - Fisher v. Metropolitan Life Ins., 895 F.2d 1073 (5th Cir, 1990).  Plan overpaid participant because the participant did not initially disclose that his children were receiving Social Security benefits due to participant’s disability.  Plan requested the money from the participant and upon refusal, applied the participant’s remaining benefit to the amount overpaid until it was recouped, as provided per the language of the plan.  The court sided with the plan citing no violations of the plan itself or ERISA.

IV. Special Recoupment Situations 

A. 
Subrogation
 Cases

1. Successful for Participant – Abuse of Discretion - Guy v. Southeastern Iron Worker’s Welfare Plan, 877 F.2d 37 (11th Cir, 1989).  Participant’s son was in an automobile accident that left him seriously injured.  Participant applied for benefits through his medical insurer, the Southeaster Iron Worker’s Welfare Fund.  After receiving the funds from the Welfare Fund and subsequently filing suit against the driver of the vehicle that hit his son, the Participant entered into a subrogation agreement stating that if the Participant were to receive any judgment for those medical expenses, he would reimburse the fund for monies paid.  A settlement was entered into with the third party driver, where the Participant, his wife and their son all received structured and separate amounts to resolve the lawsuit.  Participant and his wife then experienced unrelated medical problems of their own and applied to the Welfare Fund for reimbursement.  They were denied by the plan on the basis that the participant , which cited the reason for denial as being the Participant had not complied with the subrogation agreement in failing to reimburse the Welfare Plan from the settlement agreement reached with the third party driver.  The court determined that this denial of subsequent medical reimbursement was arbitrary and capricious action on the part of the Plan, as the Plan knew the Participant and his wife were entitled to have their medical expenses paid for, and withheld the monies until it received the money it believed it was entitled to under the subrogation agreement.

2. Successful for Participant – Inappropriate Remedy -  Great West Life & Annuity Insurance Co. v. Knudson, 122 S. Ct. 708 (2002). Knudson was covered under her employer’s health plan, for which Great West was the third party administrator.  The plan’s Right of Recovery Provision entitled the plan to reimbursement of any benefits it has paid on a beneficiary’s behalf, for which the beneficiary has recovered from third-parties.  Following a serious automobile accident, Knudson’s employer’s health plan paid her and her medical providers for medical care.  Knudson then sued the third-parties allegedly responsible for her injuries and obtained settlement that attributed only 5% to prior medical expenses.  Knudson sent this amount to Great West, who then sued Knudson under §502(a)(3).  Although the claim sought to enjoin Knudson from failing to fully reimburse the plan, the court discerned that Great West was actually seeking to impose a personal contractual liability, not typically available in equity.  The right of reimbursement is not an equitable one of subrogation, in which the plan administrator steps into the shoes of the beneficiary, nor of restitution which the court defined as the return of ‘ill-gotten’ assets, but rather one for money damages.

3. Plan Successful – Proper Subrogation Agreement -  Provident Life & Accident Insurance v. Waller, 906 F.2d 985 (4th Cir. 1990).  Participant was a member of Plan that provided for medical payments to employees and that also contained a subrogation agreement.  Participant was involved in a car accident and Plan advanced her money for medical expenses but did not have a repayment agreement with Participant.  Participant then received money from a third party in excess of the Plan reimbursement and the Plan sought to recover its money by filing suit against Participant under 29 U.S.C. section 1132(a)(1)(B), (e)(2).
  On the theory of unjust enrichment, the court determined that Participant must refund the money to the Plan per the subrogation agreement.

B.
Due Process Considerations:  The Constitutional concept of due process requires that before taking someone’s life, liberty or property, a certain process must be engaged, in order to so take. There is a bifurcation in the requirements that the plan must partake versus that which the participant must.  In order for a participant to challenge a plan’s determination that he is not entitled to benefits, he must go through the appropriate appeals process and exhaust all administrative remedies prior to going to court.  Berger v. Edgewater Steel Co. 911 F.2d 911 (3d Cir. 1990), (unless the action to enjoin the recoupment is based on a claim of fiduciary breach in which case there is no requirement to exhaust). A plan has no such due process requirement that it must follow in order to recover an overpayment of benefits on its part.  It may simply notify the participant that it is going to withhold some or all of an expected pension then so withhold without further process.

C.
Related Issues in Bankruptcy:  

1.
The Supreme Court in Patterson v. Shumate held that benefits from and ERISA-qualified pension plan are excluded from a debtor’s bankruptcy estate.  504 U.S. 753 (1992). 

2.
However, subsequent cases, using the logic in Patterson determined the following:

a.
SEP/IRA’s established by a debtor’s employer are subject to ERISA’s anti-alienation provisions.  In re Mehra, 166 B.R. 393 (Bankr. E.D. Mo. 1994).  

b.
IRA’s established by the debtor under §408(a) are not governed by ERISA’s preemption provision.  So a state statute that exempts the IRA’s from the bankruptcy estate are not preempted. Id.

i. Fifth, Eighth and Eleventh Circuits determined that ERISA does not preempt state pension plan exemptions that debtors rely on in federal bankruptcy cases as the Federal Bankruptcy Code allows

ii. Invalidly made contributions to a profit sharing plan are includable in the bankruptcy estate.  In re Bell & Beckwith 5 F.3d 150 (6th Cir. 1993).

iii. states to opt out and establish their own exemptions.  In re Schlein, 8 F.3d 745 (11th Cir. 1993)

c.
A debtor’s profit sharing plan balance was subject to anti-alienation provisions and not included in the bankruptcy estate.  The court also noted that the Patterson court did not make “control over the funds” an issue when determining whether a participant’s ability to withdraw funds or terminate the plan would bring the funds outside the scope of the anti-alienation provision.  In re Dunham, 15 EB Cases 2935 (Bankr. E.D.N.C. 1992). 

� Charles T. Caliendo, Jr., Note: Removing the “Natural Distaste” From the Mouth of the Supreme Court With a Criminal Fraud Amendment to ERISA’s Anti-Alienation Rule, 68 St. John’s L. Rev. 667. (Summer, 1994).  





� §408(b)(1), 29 U.S.C. § 1108.  Exemptions from prohibited transactions.  (b) Enumeration of transactions exempted from � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=e7bd213a5aaf600d5ec4610e8723735e&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b29%20USCS%20%a7%201108%20%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=5&_butInline=1&_butinfo=29%20USC% �29 USCS § 1106� prohibitions. The prohibitions provided in section 406 [� HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=e7bd213a5aaf600d5ec4610e8723735e&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b29%20USCS%20%a7%201108%20%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=6&_butInline=1&_butinfo=29%20USC% �29 USCS § 1106]� shall not apply to any of the following transactions: (1) Any loans made by the plan to parties in interest who are participants or beneficiaries of the plan if such loans (A) are available to all such participants and beneficiaries on a reasonably equivalent basis, (B) are not made available to highly compensated employees (within the meaning of section 414(q) of the Internal Revenue Code of 1986 [� HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=e7bd213a5aaf600d5ec4610e8723735e&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b29%20USCS%20%a7%201108%20%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=7&_butInline=1&_butinfo=26%20USC% �26 USCS § 414�(q)]) in an amount greater than the amount made available to other employees, (C) are made in accordance with specific provisions regarding such loans set forth in the plan, (D) bear a reasonable rate of interest, and (E) are adequately secured. A loan made by a plan shall not fail to meet the requirements of the preceding sentence by reason of a loan repayment suspension described under section 414(u)(4) of the Internal Revenue Code of 1986 [� HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=e7bd213a5aaf600d5ec4610e8723735e&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b29%20USCS%20%a7%201108%20%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=8&_butInline=1&_butinfo=26%20USC% �26 USCS § 414�(u)(4)]. 





� 26 U.S.C. § 4975.  Tax on prohibited transactions (d) Exemptions. Except as provided in subsection (f)(6), the prohibitions  provided in subsection (c) shall not apply to-- �   (1) any loan made by the plan to a disqualified person who is a participant or beneficiary of the plan if such loan-- �      (A) is available to all such participants or beneficiaries on a reasonably equivalent basis, �      (B) is not made available to highly compensated employees (within the meaning of section 414(q)) in an amount


            greater than the amount made available to other employees, �      (C) is made in accordance with specific provisions regarding such loans set forth in the plan, �      (D) bears a reasonable rate of interest, and �      (E) is adequately secured; �


� Express exception under ERISA §206(d).  A QDRO is a domestic relations order that provides for an alternate payee’s (spouse, former spouse, child or other dependent of the participant) right to receive all or part of the benefits payable with respect to a participant, and that meets the procedural requirements of ERISA §206(d)(3) ( order must contain the name and address of the participant and alternate payee, the amounts or percentage of the participant’s benefits to be paid, the number of payments or period to which the order applies and the plans to which the order applies.  It may not require the plan to provide any form of benefits not otherwise available under the plan, actuarially increased benefits, or payment of benefits already required to be paid under a different QDRO.





� Under the Bankruptcy Code, the commencement of a case creates an estate comprising of all the legal and equitable interests of the debtor.  Patterson v. Shumate, 504 U.S. 753 (1992), held that the Bankruptcy Code excludes from the bankruptcy estate property of the debtor that is subject to a provision under applicable non-bankruptcy law and thus the anti-alienation provisions allow for exclusion of the debtor’s interest in a qualified plan from his bankruptcy estate.  However, see below for various courts’ responses to this assertion.





� The anti-alienation provisions will not preclude the enforcement of federal tax levy or the collection by the United States of a judgment resulting from unpaid taxes.  Additionally, §206(d)(4) of ERISA, as amended by the Tax Reform Act of 1997, Pub. L. No. 105-34, §1502 provides that a participant may forfeit his benefits if he breaches a fiduciary duty or commits a criminal act against the plan.





� See §§ II B 2-4; III, infra.


� This can be otherwise interpreted to mean that the plan is entitled to restitution.  Restitution is an equitable remedy designed to restore to a plaintiff something of value that is wrongfully in the possession of another.  Such remedy is authorized by §502(a)(3) authorizes a fiduciary in certain circumstances to bring an action for restitution to recover benefits mistakenly paid out


� When a Plan grants discretion to the administrator, the court will overrule the plan’s interpretation only if it’s arbitrary and capricious.  Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101 (1989).  This amounts to an abuse of discretion standard. 





� Where no discretion authorizing language is present in the plan, or where the language is inconclusive, the court will not defer to the administrator’s decision and will review the case de novo. De novo review is also used when a plan administrator’s legal conclusions involve the meaning of a contract or statute.





� Most circuits have held that language that merely gives “authority to control and manage operation and administration of plan” is not sufficient to confer discretion.  See Michael Reese Hospital and Medical Center v. Solo Cup Employee Health Benefit Plan, 889, F.2d 639 (7th Cir. 1990); Kirwan v. Marriott Corp., 10 F.3d 784 (11th Cir. 1994).  Alternatively, phrases such as “power to interpret,” or “power to determine eligibility” will constitute discretion.  See Jordan v. Retirement Comm.. of Rensselear Polytechnic Inst. 46 F.3d 1264 (2d Cir. 1995); Anderson v. Operative Plasterers’ & Cement Masons’ International Ass’n Local 12, 991 F.2d 356 (7th Cir. 1993).





� This case was remanded for actuarial determination of the amount that the Fund would be able to offset.  The district court so calculated and then the Circuit court at Wells v. United States Steel & Carnegie Pension Fund, 76 F.3d 731, (6th Cir. 1996), determined this calculation method to be inadequate and ordered the district court, again on remand to apply the formula that the Circuit court had developed. 





� ERISA §502(a)(3) – A civil action may be brought…by a participant beneficiary or fiduciary (A) to enjoin any act or practice which violates any provision of this title or the terms of the plan or (B) to obtain other appropriate equitable relief (i) to redress such violations (ii) to enforce any provisions of this title or the terms of the plan…(This section confers standing on participants, beneficiaries and fiduciaries to bring suits for violations of ERISA, including fiduciary violations, and for violations of the terms of the plan.)


� Although this case was amass of procedural dismissals, the lower court opinioned that even if the case had been properly plead, the claim that recoupment violated the plan had no merit, as the plan expressly provided for such recovery.





� Subrogation is the substitution of one person in the place of another with reference to a lawful claim or right.  Insurers typically have the right to step into the shoes of the party they compensate and sue any party whom the compensated party could have sued.


� The participant challenged the court’s jurisdiction, and also asserted a violation by the plan of Virginia’s anti-subrogation statute.  The court determined that the case was to be decided under the federal common law, without regard to Virginia’s statute.


� See Amato v. Bernard, 618 F.2d 559 (9th Cir. 1980), which discusses the requirement that participants and beneficiaries must exhaust remedies but makes no mention of the plan and its fiduciaries having the same requirement.  (this case has been distinguished in various circuits to state that there is no exhaustion requirement where the claim is statutorily based).
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