December 11, 2009
BY CERTIFIED MAIL; RETURN RECEIPT REQUESTED

Board of Trustees
Massachusetts Bricklayers and Masons 


Health, Pension and Annuity Funds

645 Morrissey Blvd.

Boston, MA   02122


Re: Maria D________,



Surviving spouse of Domenico E. D________,





Soc. Sec. No. XXX-XX-8372
Dear Board of Trustees:

As you are aware, Maria D________ has requested the assistance of the New England Pension Assistance Project with respect to the issue of denial of survivor’s benefits under the Massachusetts Bricklayers and Masons Union Pension Plan.  Mrs. D________ received a letter denying her survivor’s benefits on November 2, 2009.  The appeal period deadline was determined to be January 4, 2010, by agreement of the parties.  This letter is an appeal of the plan’s decision denying Maria D________ survivor’s benefits due her pursuant to the plan and ERISA.  
Statement of Facts

Mrs. D________ hereby re-asserts the facts and arguments in her claim letter, dated September 22, 2009.  A copy of that letter, along with all supporting evidence submitted with the claim letter, is attached hereto as Exhibit 1.   Mrs. D________’s claim for survivor’s benefits is premised upon her late husband, Domenico D________, having satisfied the pension plan’s 10-year vesting requirement.  It is undisputed that Mr. D________ had accrued 9.4 years of vesting credit according to the union’s own records.  The issue is whether Mr. D________ accrued additional credit due to his documented employment with A & J Conti, a signatory employer, in the plan year ending in March 1978, as well as additional periods in 1975, 1976, and 1979.   

As previously argued in the claim letter, Mr. D________ earned and should be credited with at least 925 – 1,000 additional hours in covered employment for the plan year ending in March 1978.  His employment with A & J Conti during this period is documented by a Detailed Earnings Statement from the Social Security Administration (“Earning Statement”), previously submitted and attached hereto as part of Exhibit 1.

By letter dated October 22, 2009, and received in this office on November 2, 2009, the plan administrator denied Mrs. D________’s request for survivor’s benefits.  The plan based its denial upon verbal information furnished to it by Joseph M. Conti, the president of A & J Conti.  Mr. Conti apparently stated that during the periods in question, Mr. D________ was working on a number of projects in the State of Maine, outside the jurisdiction of the Massachusetts fund.  Although he made this allegation verbally, he has apparently not provided any documents which support this assertion to the plan administrator.   This office has asked him to provide the records upon which this assertion is based, but he has not provided any such information to us either.  Please see our letter dated November 17, 2009 to Joseph Conti, (copy enclosed as Exhibit 2) along with delivery confirmation of that letter’s receipt, (copy enclosed as Exhibit 3).  Mr. Conti has not replied to the letter, either verbally or in writing.
Argument

Maria D________’s asserts that her late husband Domenico satisfied the union’s 10-year requirement for vesting.  Her argument is two-fold.  First, she asserts that Domenico D________ worked within the union’s jurisdiction at the time in question and should be credited with at least an additional year of pension and vesting credit based upon his employment with A & J Conti during the plan year ending in March 1978.  Secondly, she asserts that, should the Board of Trustees find that Mr. D________’s was actually employed during this period in the State of Maine, Mr. D________ should still be credited with vesting credit for this period of (contiguous noncovered service(.  
Argument 1 - Actual employment 

Section 11.1 of the Pension Plan requires participants to accrue 10 years of credited service in order to qualify for a deferred vested pension. The plan claims that Mr. D________ is 0.6 credits short of this requirement having accrued only 9.4 vesting year credits.  However, the evidence enclosed proves that when Mr. D________’s covered employment is properly credited, he more than meets this requirement. Accordingly, Maria D________ is entitled to the survivor’s benefits pursuant to the plan and federal law. 

According to the Historical Pension Statement, Mr. D________ accrued only 8 hours in the 1978 plan year, which spans from April 1, 1977 to March 31, 1978. However, a careful review of the Historical Pension Statement in conjunction with the Earning Statement establishes that this 8 hour figure is grossly inaccurate. The Earning Statement provides that from April 1, 1977 through December 31, 1977, Mr. D________ earned $9,145.90 from A&J Conti. These earnings were clearly within the 1978 plan year, but Mr. D________ was credited with only 8 hours. Since it is highly unlikely that A & J Conti was paying Mr. D________ over $1,100 per hour to work as a mason in 1977-1978, these two documents suggest that Mr. D________’s actual hours of work from April 1, 1977 to December 31, 1978 were not properly credited.    

A&J Conti was clearly a contributory employer since the Historical Pension Statement treated Mr. D________’s employment with this employer as credited service in other plan years. For example, in the plan year ending March 31, 1980, Mr. D________ was credited with 1,131 hours for a period in which his A & J Conti earnings were somewhere between $10,240.01 and $12,084.00. Thus, it would appear that Mr. D________’s hourly wage in 1980 was approximately $9.85. Mr. D________’s hourly wage in 1977-1978 could not have exceeded $9.85 and may have even been less. (We assume that the union has access to historic information regarding Mr. D________’s hourly wage). Consequently, with total earnings of $9,145.90 in 1977 and an hourly compensation rate at approximately $9.85, Mr. D________ should have been credited with at least 925-1000 hours in covered employment for the 1978 plan year, not 8 hours.  
The plan’s response to this blatant discrepancy is that Mr. D________ was working in the State of Maine during his employment with A & J Conti in the 1977 and 1978 plan years. The plan further asserts that since Maine did not have a Local pension fund, it was not obligated to treat Mr. D________’s work in Maine as credited service.  However, the plan’s evidence that Mr. D________ was working in Maine during the 1978 plan year is based entirely on a conversation that it claims it had with Mr. Joseph Conti, the former President and CEO of A & J Conti. This office has mailed a letter via delivery confirmation mail to Joseph Conti asking him to provide written records that support the claim that Mr. D________ was working in Maine during the 1977 and 1978 plan years. However, Mr. Conti has not responded to this office’s letter, either verbally or in writing. Consequently, A & J Conti’s assertion that Mr. D________ was working in Maine during the 1978 plan year is not supported by any documentary evidence. Moreover, the assertion that Mr. D________ was working in Maine during the time in question must be seen as self-serving because it relieves Mr. Conti of making contributions to the union’s pension fund. Since Mr. Conti’s claim that Mr. D________ was working in Maine during the time in question is self-serving and not supported by any documentary or other objective evidence, the Board should properly credit Mr. D________’s with at least 925-1,000 hours in covered employment for the 1978 plan year. 
Mrs. D________ has provided an Affidavit addressing the issue of whether her husband was working in Maine during the 1978 plan year. It is enclosed herein as Exhibit 4.  In her affidavit, Mrs. D________ states that she and her husband lived in Waltham, Massachusetts during the years in question. To her knowledge, her husband did not work in Maine during the time in question. In fact, she states that her husband returned home every night after work, and was never away from their Waltham home overnight due to his job. Furthermore, she states that she and her husband filed income tax returns with the federal government and the Commonwealth of Massachusetts, and that they never filed a tax return with the State of Maine.      
In sum, Mr. D________’s Earning Statement from the Social Security Administration shows that Mr. D________ should have been credited anywhere between 925 and 1,000 hours during the 1978 plan year. Mr. Conti’s assertion that Mr. D________ was working in Maine during the 1978 plan year is inherently unreliable, as it is self-serving and not corroborated by any evidence. Lastly, Mrs. D________’s affidavit establishes that Mr. D________ never worked in Maine during the time in question. According to Mrs. D________’s affidavit, Mr. D________ never stayed away from their home in Waltham overnight due to work and he never filed a tax return with the state of Maine. Therefore, when the plan properly credits Mr. D________’s earnings during the period from April 1, 1977 through December 31, 1977, it should conclude that Mr. D________ accrued enough additional credits to put him beyond the 10 year minimum vesting requirement.  In addition, as I pointed out in my June 19th letter, it appears that Mr. D________ should also be credited with additional vesting credit for periods of employment with A & J Conti in 1975, 1976, and 1979. However, a proper crediting of wages earned during April 1, 1977 through December 31, 1977 should be sufficient to find that Mr. D________’s pension benefits have vested. 
Argument 2 – Contiguous noncovered service

As mentioned above, the plan’s conclusion that Mr. D________ worked on several projects in Maine during the 1978 plan year is based upon evidence which is inherently unreliable and unsupported by any documentary or other reliable evidence.  However, should the Board find that Mr. D________ was working in Maine during the 1978 plan year, he should still be credited with vesting credit for the 1978 plan year as it constituted “contiguous noncovered service” as defined by the regulations promulgated by the U. S. Department of Labor.  
Pursuant to these regulations, non-covered service is required to be counted toward vesting if it is “contiguous” to covered service under the plan.  See 29 C.F.R. §2530.210(c)(1), which reads, in pertinent part:
If an employee moves from contiguous non-covered service to covered service....with the same employer, the plan is required to credit all hours of service with such employer for purposes of eligibility to participate and vesting.
The regulations further define this “contiguous non-covered service” as a period of non-covered service which must  “precede or follow” covered service under the plan without any intervening “quit, discharge, or retirement”.  See 29 C.F.R. §2530.210(c)(3)(iv)(A).  In other words, to receive vesting credit for a period of non-covered service, the employee must move seamlessly from the non-covered to covered status without being discharged or quitting in between the two periods of employment.

Here, the plan has refused to credit Mr. D________ with vesting credit for the 1978 plan year for employment with A & J Conti, a signatory employer,  because “Mr. D________ was employed on a number of masonry projects in the State of Maine.”  Even if we assume arguendo that this is true, the plan must at least credit Mr. D________ with vesting credit for this period in light of the federal regulation regarding contiguous noncovered service. Under this regulation, Mr. D________’s employment with A & J Conti in Maine from April 1, 1977 to December 31, 1977 would constitute a period of contiguous non-covered service because this period precedes a period of covered employment. He clearly worked for A & J Conti in the 1979 plan year and this period was treated as covered employment in the union’s records (although we re-assert the claim here that he should have received more credit hours than he was awarded for that period (see Exhibit 5).  Thus, assuming for the sake of argument that Mr. D________ did work in Maine during the 1978 plan year, he must still be credited with vesting credit for that period of time.  He would have gone from a period of non-covered employment in Maine with A & J Conti directly into covered employment with the same employer without any intervening quit, discharge or retirement..  Pursuant to 29 C.F.R.§ 2530.210(c), this period of contiguous noncovered service must be counted towards vesting. 

When Mr. D________’s contiguous noncovered service is properly credited for vesting purposes, it is clear that he satisfied the plan’s 10-year vesting requirement and was entitled to a deferred vested pension.  We note for the Board’s information that, should it decide the matter on this basis, the pension benefit amount would be calculated based upon Mr. D________’s credited service; the contiguous noncovered service is applied only to the participant’s vesting credit.
For the reasons outlined above, we hereby request that Domenico D________ be recognized  as a deferred vested participant under the plan and that the plan immediately calculate and pay his wife, Maria D________, the benefits due to her as his surviving spouse.  

Please direct your written response to me at: New England Pension Assistance Project, Gerontology Institute, Univ. of Massachusetts Boston, 100 Morrissey Blvd. Boston, MA 02125.   Thank you for your attention to this matter. 

Sincerely,

Jeanne M. Medeiros, Esq.
Managing Attorney
Enclosures

cc:  Maria D________
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