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January 19, 2010



BY CERTIFIED MAIL; RETURN RECEIPT REQUESTED
Claus Fey, Retirement Plan Administrator
c/o William M Hassan, Senior Counsel

Bayer Corporation 100 Bayer Road

Pittsburgh, PA   15205-9741


Re: Mary X,  Soc. Sec. No. XXX-XX-XXXX
Dear Mr. Fey and Mr. Hassan:
Please be advised that Mary X has requested the assistance of the New England Pension Assistance Project with respect to the issue of an alleged overpayment pursuant to the Bayer Corporation Pension Plan for Employees Represented By United Paperworkers International Union, AFL-CIO-CLC, Local #318 (hereinafter, “the plan”).  On Ms. X’s behalf, we hereby request that the alleged overpayment to Ms. X be waived.  Accordingly, please note that this request is a claim for waiver subject to ERISA claim procedures.  This claim is based upon financial hardship to Ms. X and other legal and equitable factors as outlined below.  
Factual Background
Mary X began working at Miles Pharmaceutical, later Bayer Corporation, in 1969.  She worked as a machine operator there for approximately nineteen years, through 1988, when she left the job due to a disability incurred during the course of her employment, i.e. carpal tunnel syndrome.  Upon leaving the job, she began receiving a disability retirement benefit pursuant to the plan of $203.94 per month.    In January of 2003, she reached age 65, the plan’s Normal Retirement Age.  At that point, pursuant to the terms of the plan, her benefit should have converted to the normal retirement benefit of $203.94.  The plan administrator, through its Benefit Center, began paying her the monthly retirement benefit in addition to the disability payment. She continued to receive these payments through November 2009, when she suddenly received a telephone call and subsequent correspondence informing her that she had been overpaid.   A copy of this letter is enclosed as Exhibit 1.   The letter informed her that she should have been receiving $203.94 per month rather than $407.88.  The letter further informed Ms. X that she had been overpaid by a total of $16,723.08 and that she must repay this amount.
Ms. X was completely unaware that she might not have been entitled to receive this monthly pension amount until she received this letter.  She did nothing to cause any alleged overpayment of benefits.  In all of her contacts with the Bayer Benefits Center, she gave accurate and complete information about her personal and employment history.  She relied on the plan administrator’s expertise to properly calculate and pay her the correct benefit amount.  Bayer has stated as stated in its letter that the alleged overpayment was, in fact, due completely to its own error.  Ms. X lives on a very modest income.  For verification of these facts, see her Affidavit enclosed herein as Exhibit 2.

Argument
Case law clearly supports the conclusion that requiring Ms. X  to return the alleged overpaid amount would be grossly inequitable.  As the Court in Phillips v. Maritime Ass’n. noted, in denying recoupment of overpayments to a plan: “When applying an equitable doctrine for the purposes of recoupment, it is critical to consider the circumstances surrounding the overpayments.”  Phillips v. Maritime Ass’n – I.L.A. Local Pension Plan, 194 F. Supp. 2d 549, 555 (E.D. Tex. 2001).  The plan is not entitled to restitution, in the case of Ms. X, for the reasons listed below and then explained in detail.
(1) The relief sought by the plan is not authorized by 29 U.S.C. § 1132(a)(3) (ERISA § 502(a)(3)), since the plan’s pursuit of monetary relief from Ms. X’s  general assets  constitutes legal rather than equitable relief, thereby falling outside of the scope of relief available to employee benefit plans.  This limitation was carefully delineated in the Supreme Court’s landmark decisions in Mertens v. Hewitt Associates, Great-West Life & Annuity Ins. Co. v. Knudson, and Sereboff v. Mid Atlantic Medical Services, Inc.  Mertens v. Hewitt Associates, 508 U.S. 248 (1993); Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204 (2002); Sereboff v. Mid Atlantic Medical Services, Inc., 547 U.S. 356 (2006).  
(2) The relief sought by the plan is also inappropriate under other equitable considerations, listed under the District Court’s four-part test in the Dandurand case.  Dandurand v. Unum Life Ins. Co. of America, 150 F. Supp. 2d 178, 186-87 (D. Me. 2001).  Regarding the overpayment, Ms. X (a) had no fault; (b) did not have notice that the benefit amount was incorrect; (c) spent it on basic everyday living expenses, not luxuries; and (d) restitution would cause severe economic hardship.  Id.
(3)  The plan lacks standing “to enforce … the terms of the plan” under 29 U.S.C. § 1132(a) (3) (B) (ii), since the plan document does not expressly permit recoupment for overpayment.  See Wells v. U.S. Steel & Carnegie Pension Fund, Inc., 950 F.2d 1244, 1251 (6th Cir. 1991). 
(4)  The plan administrators and their delegates breached their fiduciary duty to Ms. X. They breached their fiduciary duty by failing to discharge their duties “with the care, skill, prudence, and diligence under the circumstances then prevailing that a prudent man acting in like capacity and familiar with such matters would use in the conduct of an enterprise of a like character and with like aims” 29 U.S.C. § 1104(a)(1) – when they apparently failed to pay Ms. X the correct benefit amount when she reached retirement age and apparently paid her an incorrect benefit amount for nearly seven years.  See Phillips, 194 F. Supp. 2d at 555-56.  
(5)  Ms. X, if sued, will also assert the equitable defense of waiver to prohibit recoupment of the alleged overpayment by the plan.  See Phillips, 194 F. Supp. 2d at 556; Burger v. Life Ins. Co. of North America, 103 F. Supp. 2d 1344 (N.D. Ga. 2000); Rhorer v. Raytheon Engineers and Constructors, Inc., 181 F.3d 634 (5th Cir. 1999).
(1)  Limitations on Equitable Relief (as opposed to Legal Relief), under ERISA
The remedy of restitution, sought by the plan, is an equitable remedy, and 29 U.S.C. § 1132(a) (3) (ERISA § 502(a) (3)) limits the circumstances under which a fiduciary is authorized to bring an action for restitution to recover benefits mistakenly paid out.  The 2002 Supreme Court decision in Great-West, expanding upon its earlier decision in Mertens, greatly limited plan fiduciaries’ equitable relief available under 29 U.S.C. § 1132.  Great-West, 534 U.S. 204; Mertens, 508 U.S. 248.  In Mertens, the Supreme Court defined the type of equitable relief available under § 1132(a) (3), as “those categories of relief that were typically available in equity (such as injunction, mandamus, and restitution, but not compensatory damages).” 508 U.S. at 256-57.   The Court concluded that “appropriate equitable relief” excludes claims for money damages, which are “the classic form of legal relief.” Id. at 255.  Then, in Great-West, the Supreme Court held that it would deny restitution to an employee benefit plan seeking to enforce a plan reimbursement provision against a plan beneficiary, “[b]ecause petitioners are seeking legal relief … [and] § 502(a)(3) does not authorize this action.”  534 U.S. at 221.  The Court stated:

…[A] plaintiff could seek restitution in equity, ordinarily in the form of a constructive trust or an equitable lien, where money or property identified as belonging in good conscience to the plaintiff could clearly be traced to particular funds or property in the defendant’s possession. …  But where “the property [sought to be recovered] or its proceeds have been dissipated so that no product remains, [the plaintiff’s] claim is only that of a general creditor,” and the plaintiff “cannot enforce a constructive trust of or an equitable lien upon other property of the [defendant].”  Id. at 213-14 (quoting Restatement of Restitution, § 215, cmt. a, at 867 (1936)).
In 2006, the Supreme Court expanded upon its interpretation of equitable relief available under ERISA, in the Sereboff case.  547 U.S. 356.  In Sereboff, plan beneficiaries were injured in a car accident, and the plan paid their medical expenses, totaling $74,869.37.  The beneficiaries filed a tort action against several third parties. The plan’s terms required the beneficiaries to reimburse the plan for any third-party recoveries, so the plan notified the Sereboffs that it claimed a lien against the expected lawsuit proceeds.  After the Sereboffs received a settlement of $750,000, they did not reimburse the plan, so the plan sued for reimbursement under 29 U.S.C. § 1132(a) (3), and the parties agreed to set aside the full $74,869.37 in an investment account, to await resolution of the lawsuit.  The Sereboff court concluded that the plan’s requested relief was equitable and recoverable under § 1132(a)(3), since the plan “sought ‘specifically identifiable’ funds that were ‘within the possession and control of the Sereboffs’ – that portion of the tort settlement due Mid Atlantic under the terms of the ERISA plan, set aside and ‘preserved [in the Sereboffs’] investment accounts’.”  Id. at 362-63, (citing the lower court’s decision, Mid Atl. Med. Servs., LLC v. Sereboff, 407 F.3d 212, 218 (4th Cir. 2005)).  Important to the Court’s reasoning was that the insurer “sought its recovery through a constructive trust or equitable lien on a specifically identified fund (emphasis supplied), not from the Sereboffs’ assets generally, as would be the case with a contract action at law.”  547 U.S. at 363.  In Ms. X’s case, there is no such specifically identified and segregated fund.  As her Affidavit shows, any amounts overpaid have gone toward her ordinary expenses and have been completely used to support herself. 
The U.S. District Court in Maine similarly applied the Supreme Court’s limitation on equitable relief in 2007 in Curran v. Camden Nat’l Corp., 477 F. Supp.2d 247, 253.  The District Court denied such relief to a healthcare trust, which sued Camden Nat’l Corp. (CNC), under ERISA, for a three-month penalty for withdrawing from the trust.   The Court noted:

 The First Circuit has set forth a two-step inquiry to evaluate a cause of action under § 1132(a) (3):  “1) is the proposed relief equitable, and 2) if so, is it appropriate?”  LaRocca v. Borden, Inc., 276 F.3d 22, 27-28 (1st Cir. 2002).  With respect to the first prong, under ERISA, “‘equitable relief’ includes ‘those categories of relief that were typically available in equity (such as injunction, mandamus, and restitution, but not compensatory damages).’”  Id. at 28 (quoting Mertens, 508 U.S. at 256).  Turning to the second step, the purpose of § 1132(a) (3) is to serve as a “safety net, offering appropriate equitable relief for injuries caused by violations that § [1132] does not elsewhere adequately remedy.”  Id., (quoting Varity Corp. v. Howe, 516 U.S. 489, 512 (1996)).  
The Curran court noted that, if a claim:

…does not make it past the first inquiry … that is … Plaintiffs are seeking a legal remedy in equity’s clothing, a cause of action [is] “not authorized by § 1132(a) (3).”  [Great-West], 534 U.S. at 218.  …  Here, it is undisputed that there are no specific, identifiable funds that CNC set aside for the purpose of paying the three-month withdrawal penalty.  The Plaintiffs are simply seeking payment from the commingled assets in CNC’s general coffers.  The Court concludes under [Great-West] and Sereboff that the Plaintiffs have not stated a claim for equitable relief under 29 U.S.C. § 1132(a) (3).  Id. at 254-55, 258.
Numerous other Courts have applied Great-West, and decided that ERISA plans, in certain circumstances, cannot recover overpayments from plan participants and beneficiaries under § 1132(a) (3).  For example, in Cooperative Ben. Adm’rs, Inc. v. Ogden, the administrator of a long-term disability plan sued a participant under ERISA, seeking reimbursement for advances owed by the participant under plan terms, after the participant received a lump-sum Social Security award.  Cooperative Ben. Adm’rs, Inc. v. Ogden, 367 F.3d 323 (5th Cir. 2004).  In denying this relief to the plan, the Court cited Mertens and Great-West, and stated emphatically, “We thus hold that ERISA plan fiduciaries do not have a federal common law right to sue a beneficiary for legal (as distinct from equitable) relief on a theory of unjust enrichment or restitution.”  Cooperative Ben. Adm’rs, Inc., 367 F.3d at 335.  As another example, in Unum Life Ins. Co. of America v. Grourke, an ERISA plan administrator sued a plan beneficiary to recover an alleged overpayment of disability benefits, and the Court denied recovery, finding that the plan was limited to equitable remedies, as opposed to money damages, under Mertens and Great-West.  Unum Life Ins. Co. of America v. Grourke, 406 F. Supp. 2d 524, 534 (M.D. Pa. 2005).
(2)  Other Equitable Considerations, under the Four-Part Dandurand Test
Courts have also evaluated equitable restitution claims under ERISA according to other traditional equitable considerations, besides the Supreme Court’s strict restriction to equitable, as opposed to legal, relief.  In Dandurand v. Unum Life Ins. Co. of America, 150 F. Supp. 2d 178 (D. Me. 2001),  the Court developed a helpful four-part test to weigh the equities in such situations. Id. at 186 – 187.  Applying the Dandurand test to the instant case, it is clear that the factors weighing against any effort by the plan and Bayer Corporation to recoup the alleged overpayment to Ms. X clearly outweigh any supporting it.  
First, the Dandurand Court considered whether the beneficiary, Dandurand, was at fault, and found that there was no fault on his part.  Id. at 186.  The Court stated that it “does not believe that it would be equitable to make Dandurand bear the weight of an error that Unum could have prevented by closer supervision, better training, or a consistent interpretation of the Policy.”  Id.  In the case of Ms. X, the overpayment at issue clearly occurred through no fault of hers.  The Bayer Benefits Center has acknowledged that the alleged overpayment occurred through its own error.  It was the conduct of the plan’s administrator, and no act or omission on the part of Ms. X, which caused the alleged overpayment.

The second factor to be considered, under Dandurand, is whether the overpaid party had notice that an overpayment was being made.  Id.  at 187.  Ms. X was unaware that she might be receiving an incorrect amount. In fact, the plan’s own records show that she called the Benefits Center specifically to ask what would happen when she reached normal retirement age (see note of call to Bayer Benefits Center dated November 7, 2002, enclosed herein as Exhibit 3).  Following this call, she assumed that Bayer’s monthly payments to her were correct. As her Affidavit enclosed as Exhibit 2 states, she was unaware of this possibility they were incorrect until she received the letter from Bayer Benefits regarding an overpayment.  She did not doubt or question the plan administrator’s calculation of her monthly benefit amount.  
The third factor, under Dandurand, is an evaluation of how the overpaid funds were used by the party allegedly overpaid.  150 F. Supp. 2d at 187.  In Ms. X’s case, the monthly benefits she has been receiving from the Bayer pension were used to pay basic everyday living expenses.  As the Court noted in Dandurand, the plaintiff “did not put this money toward any extravagant purchases, but used it to pay his monthly living expenses… .  It was not treated by him as a windfall.”  Id.  The same can certainly be said of Ms. X.
The fourth factor to be considered, under Dandurand, is the economic hardship which would be caused by restitution.  Id.  As her Affidavit indicates, Ms. X would be unable to pay back the alleged overpayment without severe economic hardship.  Her monthly income at the present time barely meets her basic living expenses.
In summary, regarding the four-part test in Dandurand concerning equitable considerations, the facts in this case clearly indicate that requiring Ms. X to return the alleged overpaid funds would be inequitable.  See id.  The alleged overpayment occurred through no fault on her part; she was unaware of the overpayment; Ms. X has used the funds to pay for her basic monthly living expenses, not to purchase luxuries; and requiring her to return the overpayment would cause her severe economic hardship.  In light of the equities involved in Ms. X’s situation, the plan should waive recoupment of the alleged overpayment.

(3)  Plan’s Lack of Standing
Bayer Corporation and the plan lack standing “to enforce … the terms of the plan,” under 29 U.S.C. § 1132(a) (3) (B) (ii), since the plan’s terms do not expressly permit recoupment for overpayment.  See Wells, 950 F.2d at 1251.  
(4) Plan’s Breach of Fiduciary Duty
The plan administrator breached its fiduciary duty to Ms. X when it apparently entered incorrect benefit information into its database and subsequently sent her incorrect monthly benefit amounts every month for almost seven years before discovering its own error.  Under ERISA, fiduciaries are required to discharge their duties “with the care, skill, prudence, and diligence under the circumstances then prevailing that a prudent man acting in like capacity and familiar with such matters would use in the conduct of an enterprise of a like character and with like aims” , 29 U.S.C. § 1104(a)(1).  
Case law also indicates a fiduciary breach by the plan administrator.  In Philips v. Maritime Ass’n, the Court found that the plan administrator had breached her fiduciary duty to four divorced elderly women, by overpaying benefits due to the plan’s own mistaken calculations regarding their QDROs.  The Court said “The fiduciary duty of care involved in ERISA is rooted in negligence principles and is an affirmative duty. …  Therefore, the fiduciary should exert at least that duty of care that a reasonably prudent person would exert in his own affairs under like circumstances.  In short, the fiduciary must exercise his position of trust so as, at the very minimum, not to harm the beneficiary as a result of his failure to exercise reasonable care.”  Phillips, 194 F. Supp. 2d at 555-56, (citing Wright v. Nimmons, 641 F. Supp. 1391, 1402 (S.D. Tex. 1986)).  The Phillips Court, after considering the plan administrator’s fiduciary breach, and the balance of equities, decided that the ERISA plan could correct its mistaken calculations for future payments to the beneficiaries, i.e., start paying them the lower amount that it should have been paying them all along.  Id.  at 556.  But the Court decided that it would be unfair to allow restitution of the overpayments made before the error was discovered, so it disallowed any future recoupment, and ordered any recoupment thus far to be refunded to the beneficiaries.  Id. at 556-58.  The Court said it “does not believe it would be equitable for the Plaintiffs to bear the weight of an error that [the plan administrator] could have prevented by upholding her duty as plan administrator.”  Id. at 557.
(5)  Waiver 
The plan administrator  has waived its right to enforce the terms of the plan, given that it allegedly paid an incorrect monthly benefit a pension to Ms. X  for almost seven  years, despite constructive knowledge of the correct benefit amount.   Waiver is “the voluntary and intentional relinquishment of a known right” which is “determined from all of the facts and circumstances surrounding each case.”  Alan Corp. v. Int’l Surplus Lines Ins. Co., 823 F. Supp. 33, 42 (D. Mass. 1993).  Several courts have found that a plan has waived its right to recover overpayments, by making those overpayments, despite constructive knowledge that the participant was ineligible.  In  Burger v. Life Ins. Co. of North America, an insurer was held to have waived its right to recover past overpayments (to offset part-time income) when, for three years, it continued paying full benefits despite its knowledge that the insured was working part time.  103 F. Supp. 2d at 1348-49.  In  Rhorer v. Raytheon Engineers and Constructors, Inc., an insurer was aware for several months that a participant’s circumstances rendered him ineligible for benefits under its plan, but continued to accept premiums during that time.  181 F.3d 634.  The Court held that summary judgment for the plan administrator was inappropriate, since “a reasonable jury could conclude that [the insurer] knowingly waived its right to enforce” the terms of the policy.  Id. at 645.  
Conclusion

For the reasons discussed above, we hereby request that the plan waive its recoupment of the alleged overpayment of Ms. X’s benefit pursuant to the Bayer Corporation Pension Plan for Employees represented by United Paperworkers International Union, AFL-CIO-CLC, Local #318.
If you would like to discuss this matter, I may be reached at 617-287-7332.  Please direct your written response to me at:  New England Pension Assistance Project, Gerontology Institute, Univ. of Mass. Boston, 100 Morrissey Blvd., Boston, MA 02125.  Thank you for your attention to this matter.








Sincerely,








Jeanne M. Medeiros, Esq.
Enclosures
cc: Mary X 
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