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Can your Creditors Get to your Retirement Assets?

Basic protections for your retirement assets

Private retirement plans

The Employee Retirement Income Security Act (ERISA) governs most retirement plans offered by private companies.  Employer-sponsored retirement plans covered by ERISA must meet certain minimum standards designed to protect those covered by the plan (participants) and preserve retirement assets by preventing most creditors from accessing the assets for non-retirement purposes.  

Known as the “anti-alienation rule”, the law requires that pension plans may not allow benefit distributions to someone who is not the participant or beneficiary of the pension benefit.
 With a few exceptions, the general rule prevents most creditors from gaining access to ERISA governed plan assets.  Those exceptions to the general anti-alienation rule include:

· Qualified Domestic Relations Orders (QDROs)- court issued orders dividing pension benefits generally among divorced spouses.
 

· A retiree collecting benefits, may designate up to 10 percent of a benefit payable to someone else, but this designation must be revocable.

· Loans made from plans to participants, commonly a 401(k) loan.

· Federal tax levies and judgments

· Criminal or civil judgments, although benefits may still be protected if the participant is married.

Non-ERISA retirement plans

Certain plans such as those sponsored by governments, religious institutions, charities and very small employers may not be covered by ERISA.   Although plans are not covered ERISA, many are qualified by the Internal Revenue Code which affords similar protections
, and state laws also may protect these plans.

· 457 plans

· SEPs

· SIMPLE

· 403(b)

· Church plans

· Government plans, state, county, municipal

Federal government plans:

Retirement plans sponsored by the federal government contain protections exempt the plans from attachments, levies, and legal process by creditors of the participant.

· Federal civil service retirement plans exempt retirement assets from assignment, execution, levy, attachment, garnishment, or other legal process from creditors.

· There are two exceptions

· Benefits awarded by a court pursuant to a divorce decree diving marital property.

· A court order for garnishment to enforce a judgment against the annuitant for physically, sexually, or emotionally abusing a child.

· Railroad Retirement Act of 1974 provides protections preventing an assignment or levy against an individual’s retirement.

· Military retirement system, contains a retired serviceman's family protection provision providing that annuities are not subject to legal process.

Individual Retirement Accounts (IRAs)
Because IRAs are not protected by ERISA or the anti-alienation rule in the Internal Revenue Code, they may be subject to creditor claims outside of bankruptcy, unless a state law provides otherwise.
Maryland

Maryland law fully protects retirement plan assets including IRAs from creditor claims other than claims by the following:
 

· Maryland State Department of Health and Mental Hygiene,

· An alternate payee under a QDRO, and

· A tax qualified retirement plan as a creditor of an IRA.
Any interest held by an alternate payee is exempt from any and all creditor claims except those from the state Department of Health and Mental Hygiene.

Virginia

Virginia law protects retirement plan assets including IRAs from creditor claims to the same extent as federal bankruptcy law.
  Virginia provides exceptions to the protection from creditors for the following:

· Claims made by an alternate payee

· Any court process to enforce a child or child and spousal support obligation.

[Note to reader- if you have information on IRA protections in other states please let the PRC know and we will update the fact sheet]
What is protected and to what extent in bankruptcy?

The bankruptcy estate

When an individual files for bankruptcy protection under the federal bankruptcy code, their assets are pulled into what is known as a bankruptcy estate.  This bankruptcy estate is comprised of assets that will ultimately be made available to pay the creditors of the individual.  Retirement assets are for the most part exempt from the bankruptcy estate because of the policy interest in preserving retirement assets for use in retirement by the individual and his or her spouse.

In 2005 the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 made significant changes to federal bankruptcy to clarify the law and protecting assets in retirement funds.  The new rules are applicable to bankruptcy filings after October 17, 2005.

The following retirement funds are not included in the bankruptcy estate of an individual debtor:

1. Pension plans including: traditional defined benefit pension plans, cash balance plans, and money purchase pension plans;

2. Profit sharing plans including; plans with a 401(k) feature, Simplified Employee Pensions (SEP), Savings Incentive Match Plan for Employees (SIMPLE), Section 457 plans and Section 403(b) plans;

3. Individual Retirement Accounts (IRA).  IRA assets attributable to rollovers from the other exempt plans are fully exempt from a bankruptcy estate, and other IRA assets are protected up to one million dollars or more if “the interests of justice so require.”

� ERISA §206(d)(1), “Each pension plan shall provide that benefits provided under the plan may not be assigned or alienated.”


� ERISA §206(d)(3), IRC §401(a)(13)(B)


� ERISA §206(d)(2), IRC §401(a)(13)(A)


� IRC §401(a)(13)(A), “A trust shall not constitute a qualified trust under this section unless the plan of which such trust is a part provides that benefits provided under the plan may not be assigned or alienated.”


� 5 U.S.C.A. § 8346


� 5 U.S.C.A. §8345(j)(1)(A)


� 5 U.S.C.A. §8345(j)(1)(B)


� 45 U.S.C.A. § 231m


� 10 U.S.C.A. § 1440


� MD Code, Courts and Judicial Proceedings, § 11-504(h)


� Va. Code §34-34


� 11 U.S.C. §522(b)(3)(C), (d)(12) providing that an individual filing for bankruptcy may exempt from his or her bankruptcy estate, “retirement funds to the extent that those funds are in a fund or account that is exempt from taxation under section 401, 403, 408, 408A, 414, 457, or 501(a) of the Internal Revenue Code of 1986.”


� Supra, 11 U.S.C. §522(b)(3)(C), (d)(12) 


� 11 U.S.C. §522(n), “For assets in individual retirement accounts described in section 408 or 408A of the Internal Revenue Code of 1986, other than a simplified employee pension under section 408(k) of such Code or a simple retirement account under section 408(p) of such Code, the aggregate value of such assets exempted under this section, without regard to amounts attributable to rollover contributions under section 402(c), 402(e)(6), 403(a)(4), 403(a)(5), and 403(b)(8) of the Internal Revenue Code of 1986, and earnings thereon, shall not exceed $1,000,000 in a case filed by a debtor who is an individual, except that such amount may be increased if the interests of justice so require.”









