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ERISA: An Overview
Congress enacted the Employee Retirement Income Security Act (ERISA) in 1974 to ensure that employees were provided a reasonable expectation of actually getting the retirement benefits they earned for providing long-term services to their employers.  Prior to ERISA, many employees did not end up getting their promised retirement benefits because payment was contingent on many unreasonable contractual conditions and/or the benefit plans were poorly managed.
Pre-ERISA

Unreasonable provisions in employer-sponsored pension plans: 

· Lengthy vesting schedules such as 25 year vesting, or vesting only upon attainment of normal retirement age with no breaks in service.

· Heavily back loaded accrual rates – for example, 99 percent of the benefit would be earned in the final year or two of service.

· Inadequate protection for spouses such as no spousal consent for election of single-life annuity, and no pre-retirement survivor annuity. 

Poor management: 
· Inadequate funding of plans

· Plan funds used for purposes other than paying retirement income

· Inadequate disclosure about plan rules
ERISA is organized into four Titles
· Title I: Protection of Employee Benefits
· Part 1 - Reporting and Disclosure

· Part 2 - Participation and Vesting

· Part 3 - Funding 

· Part 4 - Fiduciary responsibility 

· Part 5 - Administration and Enforcement 

· Part 6 - Group Health plans -  

· Title II Amendment to the IRC

· Title III: Miscellanea

· Title IV: Plan Termination Insurance

ERISA is very complicated and can be very confusing.  Part of the confusion is because some rules are also duplicated in the Tax Code causing a “statutory overlap”.  The ERISA rules set out in the Tax Code, however, are framed as conditions for an employer to establish “tax qualified” benefit plans.  Additionally, ERISA Title IV created the Pension Benefit Guaranty Corporation, which acts as an insurance company for defined benefit plans and their participants.  Therefore, three different government agencies regulate private employer-sponsored retirement plans – (1) Employee Benefits Security Administration (EBSA) within the Department of Labor (DoL), (2) Internal Revenue Service (IRS), and (3) the Pension Benefit Guaranty Corporation (PBGC). See “Administration of ERISA” fact sheet.  

ERISA does not require employers to establish retirement plans for employees.  However, many employers do voluntarily establish employee retirement plans to reward and retain valuable employees, as well as to benefit from certain tax advantages.  If an employer does establish a plan, it must satisfy the ERISA and Tax rules to qualify the plan and maintain eligibility for particular tax advantages.  These rules require proper transparency between plan administrators and employees, ensure appropriate and diligent plan maintenance, and prohibit plans from unfairly discriminating against lower income workers so that they too may earn and receive benefits.
· Disclosure: Plans must distribute certain documents and make others available upon request.
· Coverage and Participation: Plans must cover a certain amount of non-highly-compensated employees and ensure that these individuals earn a certain amount of retirement benefits. 

· Vesting: Plans must enable participants who work for specified periods of time to earn a nonforfeitable right to receive pension benefits at retirement.

· Benefit Accrual: Plans must give credit for retirement benefits reflecting all the years that a worker has been a participant in the plan.

· Survivor Benefits: Plans must have protections for the interests of spouses of participants, although the survivor protection can be given up if the spouse waives this right.  

· Benefits for Divorced Spouses: Plans must pay pensions to a participant’s former spouse if directed to do so by a court order called a “Qualified Domestic Relations Order” (QDRO).

· Appeals of Benefit Denials: Participants whose claims for pension benefits have been denied either in full or in part must be given a clear explanation in writing of the reason for the denial under the rules of the plan.  Participants then must be given the opportunity to appeal the denial and a reasonable period of time to make the appeal.  Appeals are first made to the plan and then, once the administrative claim and appeal process is exhausted, to the courts.

· Protection from reprisal: Participants and beneficiaries can exercise their rights under ERISA without fear of reprisal or interference. 

· Distributions:  Plan distributions must be made in a timely manner and in a form of payment specified in the plan rules. 

· Reporting: Plans must file financial documents with the IRS and plan documents with the DoL’s Employee Benefits Security Administration.
· Fiduciary Standards: Certain persons involved with decision making or involved in handling pension plan assets are called “fiduciaries”. “Fiduciaries” are subject to certain standards of conduct depending on their specific role but in general must represent the interests of the plan participants in the administration of the plan. 

· Funding: Employers must make minimum contributions to assure that plans are adequately funded to pay for benefits paid in the future. 
· Insurance: Defined benefit plans are insured up to certain limits by the Pension Benefit Guarantee Corporation (PBGC) so that even if the plan terminates, participants will still receive benefits.
Certain plans are exempt from ERISA. Federal, state, and municipal government plans, plans maintained outside the U.S. primarily for the benefit of non-resident aliens.  Church plans are also exempt from ERISA, but may elect to be covered by ERISA.
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