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MEMORANDUM 
 

Date: December 28, 2018 
 
To: File 
 
From: Martin Bolt 
 
Subject:  EPCRS – Overpayment Recoupment from Surviving Spouse 
             
   
ISSUE 
 

This memo addresses the applicability of Section 2.04(1) of Appendix B of Rev. 
Proc. 2018-521 (the Employee Plans Compliance Resolution System or “EPCRS”) 
regarding the apparent prohibition of recoupment by a defined benefit plan of 
Overpayments from a surviving spouse’s portion of a joint-and-survivor annuity due to an 
excess benefit under Section 415 of the Internal Revenue Code to other types of 
Overpayment corrections made by a defined benefit plan pursuant to Section 6.06(3) of the 
EPCRS. 
 
LAW 
 
●  The definition of “Overpayment” in the EPCRS provides that “Overpayments must be 
corrected in accordance with Section 6.06(3) [of the EPCRS] for defined benefit plans . . 
.”  
 
●  Section 6.06(3) of the EPCRS provides that “[a]n Overpayment from a defined benefit 
plan is corrected in accordance with rules similar to the Return of Overpayment and 
Adjustment of Future Payments correction methods described in Section 2.04(1) of 
Appendix B or any other appropriate correction method.”  Section 6.06(3) also provides, 
if another correction method is used, that the method “. . . must satisfy the correction 
principles under section 6.02 and any other rules applicable rules in this revenue 
procedure.” 
 
●  Section 6.02(2)(a) of the EPCRS provides, in determining whether a correction method 
is reasonable and appropriate, that “[t]he correction method should, to the extent possible, 
resemble one already provided for in the Code, regulations, or other guidance of general 
applicability.” 

                                                 
1 Rev. Proc. 2018-52 replaces Rev. Proc. 2016-51 effective as of 01/01/2019.  For the relevant section of 
Rev. Proc. 2018-52 discussed in this memo, there are no changes from Rev. Proc. 2016-51.  
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●  Section .01(2) of Appendix A of the EPCRS provides that the correction methods 
permitted in Appendix A and Appendix B are safe harbors deemed to be reasonable and 
appropriate methods of correcting a failure. 
 
●  Section .01(3) of Appendix A of the EPCRS states that “[a]s provided in section 6.02(2), 
there may be more than one reasonable and appropriate correction of a failure. Any correction 
method used that is not described in Appendix A or Appendix B would need to satisfy the 
correction principles of section 6.02.” 

 
●  Section 2.04(1) of Appendix B of the EPCRS provides for recoupment of Overpayments 
for failures relating to a § 415(b) excess. With respect to recoupment of Overpayment from 
joint and survivor annuity payments failures relating to a § 415(b) excess, Section 
2.04(1)(a)(ii)(B) of Appendix B of the EPCRS specifically addresses this situation.  Section 
2.04(1)(a)(ii)(B) states, in part: 

 
“. . . the reduction of future annuity payments to reflect § 415(b) reduces 
the amount of benefits payable during the lives of both the employee and 
spouse, but any reduction to recoup Overpayments made to the employee 
does not reduce the amount of the spouse's survivor benefit. Thus, the 
spouse's benefit will be based on the previous specified percentage (for 
example, 75%) of the maximum permitted under § 415(b), instead of the 
reduced annual periodic amount payable to the employee.” (emphasis 
added) 

 
Therefore, the joint and survivor annuity of both employee and spouse are to be reduced to 
the correct payment amount (i.e., the correct § 415(b) amount); however, while the 
language indicates that the Overpayment employee may be recouped from the payment to 
the employee, the language explicitly prohibits reducing the surviving spouse’s benefit for 
purposes of recouping the prior Overpayments.  

 
●  Section 2.05 of Appendix B of the EPCRS provides that correction of Overpayments 
other than § 415(b) and (c) failures “. . . may be corrected in accordance with this Section 
2.05.” Section 2.05 of Appendix B then provides that “[a]n Overpayment from a defined 
benefit plan is corrected in accordance with the rules of Section 2.04(1) [of Appendix B].” 
 
ANALYSIS 
 

Section 2.05 of Appendix B of the EPCRS provides that a defined benefit plan may 
use Section 2.05 to correct Overpayments other than § 415(b) and (c) failures. Also, Section 
.01(2) and (3) of Appendix A of the EPCRS clearly note that the correction methods in 
Appendix B are only safe-harbors and that other reasonable correction methods may be 
used by a plan if the correction method would satisfy the correction principles of section 6.02 
of the EPCRS. Further, Section 6.06(3) of the EPCRS which governs the correction of 
Overpayments also provides, if another correction method is used, that the method “. . . 
must satisfy the correction principles under section 6.02 and any other rules applicable 
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rules in this revenue procedure.” Thus, Section 2.05 of Appendix B of the EPCRS and in 
turn, the application Section 2.04(1) of Appendix B and the provisions of Section 
2.04(1)(a)(ii)(B) pertaining to recoupment of an Overpayment from a joint and survivor 
annuity are not mandatory, assuming that another reasonable and appropriate correction 
method meeting the correction principles of Section 6.02 can be provided. 

 
With respect to any “non-safe harbor” correction method, the correction principles 

of Section 6.02 of the EPCRS, specifically Section 6.02(2)(a) of the EPCRS, provide that 
“[t]he correction method should, to the extent possible, resemble one already provided for in 
the Code, regulations, or other guidance of general applicability.”  Since there does not seem 
to be any other dispositive guidance in the Internal Revenue Code, regulations, or other 
guidance on the treatment of recoupment of an Overpayment from a surviving spouse’s portion 
of a joint and survivor annuity other than Section 2.04(1)(a)(ii)(B) of Appendix B, it could 
reasonably be argued that there are no alternative Overpayment correction methods that would 
conform to Section 6.02 of EPCRS other than Section 2.04(1)(a)(ii)(B) of Appendix B itself. 
Thus, making Section 2.04(1)(a)(ii)(B) of Appendix B the de facto correction method for 
recoupment of an Overpayment with respect to a surviving spouse’s portion of a joint and 
survivor annuity.   

 
If we assume that Section 2.05 of Appendix B of the EPCRS applies (either as a 

safe-harbor or because of the lack of any reasonable and appropriate correction method), 
so that an employer must correct an Overpayment (other than a § 415(b) failure) from a 
defined benefit plan by applying Section 2.04(1) of Appendix B to such Overpayment, this 
would, in turn, result in the application of Section 2.04(1)(a)(ii)(B) to such Overpayment. 
In applying Section 2.04(1)(a)(ii)(B) to such non-415 Overpayment, the defined benefit 
plan would be entitled to reduce the annuity payments on a going-forward basis to the 
correct amount for payments to both the employee and the surviving spouse. Additionally, 
a defined benefit plan would be entitled to reduce the employee’s payments to recoup the 
Overpayment; however, Section 2.04(1)(a)(ii)(B) would prohibit reducing the surviving 
spouse’s annuity payments to recoupment of the Overpayment. 

 
While it may be argued that, with respect to a defined benefit plan’s correction of 

a non-415 Overpayment, Section 2.04(1)(a)(ii)(B) of Appendix B of the EPCRS must be 
applied to the correction (i.e., that the defined benefit plan is prohibited from recouping an 
Overpayment from the surviving spouse’s portion of a joint and survivor annuity), the 
EPCRS only governs the interaction between the Internal Revenue Service and the 
applicable plan with respect to correcting failures and maintaining the plan’s tax-qualified 
status.  Research has not found any cases where a court, in determining liability for an 
Overpayment in a case between a plan and surviving spouse, has applied the provisions of 
Section 2.04(1)(a)(ii)(B) of Appendix B of the EPCRS in determining whether a defined 
benefit plan was entitled to recoupment of an Overpayment from the surviving spouse’s 
portion of a joint and survivor annuity. 
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January 25, 2019 
 

Via Federal Express  
And Electronic Mail (DCohn@IAMNPF.org) 
  
David P. Cohn, Assistant General Counsel  
IAM National Pension Fund 
1300 Connecticut Avenue NW, Ste. 300 
Washington, DC     20036-1711 
  
RE:  Our Client: XXXXX XXXXXX (individually and as representative of the estate 

of XXXXX XXXXXX)  
Plan: IAM Pension Fund National Pension Plan  
Plan Overpayment Claim 
Pension Award No.:  CECFWEKCF  

  
        The South Central Pension Rights Project (“SCPRP”) is a grant funded, non-profit 
legal assistance program that helps individuals understand and exercise their pension 
rights. Mrs. XXXXXX XXXXXX (“Mrs. XXXXXX”), individually and as the 
representative of the estate of XXXXXX XXXXXX (“Mr. XXXXXX”), has engaged our 
office to provide counsel regarding Mr. XXXXXX’s retirement benefit under the IAM 
Pension Fund National Pension Plan (the “Plan”) and the purported overpayment 
(including interest) of: (i) $119,043.46 from the Plan to Mr. XXXXXX, and (ii) $7,231.00 
from the Pension Plan to Mrs. XXXXXX (referred to herein, individually and collectively, 
as the “Overpayment Claim”). A copy of Mrs. XXXXXX’s authorization is enclosed.  All 
references to Mrs. XXXXXX and claims made by Mrs. XXXXXX herein shall also mean 
to include, as applicable and as the context requires, the estate of Mr. XXXXXX, of which 
Mrs. XXXXXX is the Executrix. 
 

On Mrs. XXXXXX’s behalf, the SCPRP hereby submits the claims set forth herein to 
the Plan and request that the Plan grant all claims and relief requested herein. Please note 
that Mrs. XXXXXX’s claims, as set forth in this letter, are claims subject to the applicable 
claims procedures provided for under the Employee Retirement Income Security Act of 
1974, as amended (“ERISA”).  
 
I. Facts 
 

As indicated by Plan records, Mr. XXXXXX worked in Covered Employment 
under the Plan for XXXXXXXXXXXXX from October 1996 through September 9, 2001, 
and for XXXXXXXXXX from September 10, 2001 through April 12, 2007.  Mr. 
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XXXXXX accrued a total of 10 years and 5 months of Future Service Credit and 11 years 
of Vesting Service under the Plan. However, because Mr. XXXXXX had only accrued 4 
years of Vesting Service under the Plan as of December 31, 2000, Mr. XXXXXX was not 
eligible for a pension benefit under the Plan when he reached the Plan’s Required 
Distribution Date on April 1, 2001 after attaining age 70 ½.  After Mr. XXXXXX accrued 
5 years of Vesting Service under the Plan and became eligible to begin receiving his 
pension on January 1, 2002, Mr. XXXXXX was still working for XXXXXXXX; thus, Mr. 
XXXXXX was still in Covered Employment under the Plan and not required to commence 
his pension benefit under the Plan at that time.  Mr. XXXXXX elected not to apply for his 
pension benefit until August 2007 and payment of which commenced effective September 
1, 2007.  Mr. XXXXXX was 77 years and 8 months of age on his Pension Effective Date. 

At the time Mr. XXXXXX commenced his pension benefit under the Plan, he 
elected to receive his benefit in the form of a 50% Spouse Pension with Mrs. XXXXXX 
named as the spousal survivor annuitant. At the time Mr. XXXXXX began receiving his 
pension benefit under the Plan effective September 2007, after adjustments to his pension 
benefit due to Mr. XXXXXX’s delayed retirement, the Plan valued Mr. XXXXXX’s 50% 
Spouse Pension as providing Mr. XXXXXX with a monthly annuity of $1,375 per month 
for the remainder of his life and, upon his death, a reduced spousal survivor annuity to Mrs. 
XXXXXX in the amount of $688 per month for the remainder of her life. By a letter from 
the Plan dated December 14, 2007 (copy enclosed), Mr. XXXXXX was notified in writing 
that the valuation of his 50% Spouse Pension was $1,375 per month. Mr. XXXXXX’s 
monthly annuity in the amount of $1,375 per month continued until his death in January 
2017, and Mrs. XXXXXX subsequently began receiving her survivor annuity in the 
amount of $688 per month in February 2017. 

A. August 1st Letter from Plan 

Subsequently, after a period of approximately 11 years of payments from the Plan 
and after the death of Mr. XXXXXX, Mrs. XXXXXX received a letter from the Plan dated 
August 1, 2018 (copy enclosed, and referred to herein as the “August 1st Letter”) advising 
Mrs. XXXXXX that the Plan had purportedly overpaid Mr. and Mrs. XXXXXX a 
cumulative total of $126,264.46, which included a charge for interest totaling $37,184,46 
at that time. Specifically, the August 1st Letter stated that Mr. XXXXXX was overpaid 
$728 per month for a period of 113 months that resulted in monthly overpayments totaling 
$82,264 ($728 x 113 month = $82,264) and that interest was owed on said overpayments 
in the amount of $36,779.46, for a total of $119,043.46 ($82,264 + $36,779.46 interest = 
$119,043.46) attributable to the overpayments to Mr. XXXXXX.  Additionally, the August 
1st letter stated that, with respect to Mrs. XXXXXX, she was overpaid $364 per month for 
a period of 19 months that resulted in monthly overpayments totaling $6,916 ($364 x 19 
months = $6,916) and that interest was owed on said overpayments in the amount of $405 
(apparently rounded down from $405.70), for a total of $7,321 ($6,916 + $405 interest = 
$7,321) attributable to the overpayments to Mrs. XXXXXX.   
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With respect to how the purported overpayments occurred, the August 1st Letter 
attributes these purported overpayments being due to an error by the Plan in incorrectly 
applying the actuarial adjustment factor related to Mr. XXXXXX’s post age 70 1/2 
commencement of his Plan pension benefit.  However, in a subsequent letter to my office 
from David Cohn (“Mr. Cohn”), Assistant General Counsel for the IAM National Pension 
Fund, dated December 19, 2018 (copy enclosed without related enclosures, and referred to 
herein as the “December 19th Letter”), it was indicated that the purported incorrect 
calculation of Mr. XXXXXX’s Plan pension benefit was, in fact, due to two separate errors 
by the Plan.  The December 19th Letter describes the first error as being an incorrectly 
applied increase in Mr. XXXXXX’s monthly Normal Pension benefit (i.e., to Mr. 
XXXXXX’s Normal Pension benefit before adjustment for payment in the form of the 50% 
Spouse Pension) in the amount of $17.86 per month with respect to Section 411 of the 
Internal Revenue Code (the “Code” or “IRC”) in order to account for Mr. XXXXXX’s 
delayed retirement. The December 19th Letter describes the second error as being an error 
in applying the actuarial adjustment factor to Mr. XXXXXX’s Normal Pension benefit 
related to his delayed retirement.  Specifically, the December 19th Letter states that the Plan 
erred in applying the actuarial adjustment factor in that, “… (i) instead of applying an 
adjustment to Mr. XXXXXX’s entire benefit, it should have been applied only to each year 
after his Required Distribution Date and (ii) is should have been applied to Mr. 
XXXXXX’s benefit only if it exceeded the value of any benefit earned in the year of 
adjustment.”   

By the August 1st Letter, the Plan demanded that Mrs. XXXXXX pay the total 
amount of the purported overpayment plus interest, $126, 346.46 within 30 days of the date 
of the letter (not the date of actual receipt of the letter by Mrs. XXXXXX, but the date on 
the letter); thus, the August 1st Letter indicated that Mrs. XXXXXX had until August 31, 
2018 to make payment in full.  The August 1st Letter further indicated that, if Mrs. 
XXXXXX did not remit payment in full by August 31, 2018, the Plan would offset the 
amount of overpayments plus interest from her future benefits payable under the Plan until 
the entire amount of the overpayments and interest had been recovered. In this event, the 
August 1st Letter indicated that 100% of Mrs. XXXXXX’s next scheduled payment and 
25% from each subsequent payment thereafter would be used to offset the purported 
overpayments and interest.   

B. August 29th Letter from SCPRP 

By a letter from my office dated August 29, 2018 (copy enclosed without related 
enclosures, and referred to herein as the “August 29th Letter”), my office sent the Plan a 
formal letter disputing the purported overpayments, requesting various documents and 
information related to the purported payments, and informing the Plan that Mrs. XXXXXX 
objected to any reduction in her monthly annuity payments prior to the resolution of the 
matter and the exhaustion of her administrative remedies under the Plan. Despite the 
August 29th Letter request on behalf of Mrs. XXXXXX that the Plan not reduce Mrs. 
XXXXXX’s monthly annuity payments until the matter had been resolved and her Plan 
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administrative remedies exhausted, by letter to Mrs. XXXXXX from the Plan dated 
October 29, 2018 (copy enclosed), the Plan advised Mrs. XXXXXX that the reduction of 
her monthly annuity payments had begun effective with her October 2018 monthly annuity 
payment. 

With regards to the requests for relevant documents and information contained in 
the August 29th Letter from my office to the Plan, the letter was sent by my office by 
Federal Express Mail on August 29th, 2018 for next day delivery.  The August 29th Letter 
was also provided electronically by my office via e-mail to Marlene Ford, Manager of the 
Pension Department for the IAM National Benefit Funds. The receipt of the August 29th 
Letter by the Plan was acknowledged on August 30, 2018 via an e-mail to my office (copy 
enclosed) from Ms. Ford. In Ms. Ford’s acknowledgement e-mail to my office, she 
indicated that the fund would respond to my request within 30 days.  The August 29th Letter 
specifically requested, among other items, the Plan document (including amendments) and 
Summary Plan Description (including any material modifications) that were in effect at 
Mr. XXXXXX’s last hour of service.  

C. October 5th Letter from SCPRP/October 10th Letter from Plan 

Under Section 104 of the Employee Retirement Income Security Act of 1974, as 
amended (“ERISA”), and the related Department of Labor regulations, a plan has the legal 
obligation to provide the Plan document and Summary Plan Description within 30 days of 
receipt of a written request.  In spite of this requirement under ERISA, as of October 5, 
2018 (more than 30 days after the receipt of the August 29th Letter), my office still had not 
received the Plan documents, the Summary Plan Description, or any of the other documents 
and information any of the documents or information requested in the August 29th Letter.  
Thus, the Plan was in violation of Section 104 of ERISA at that time.  Consequently, my 
office submitted a second request later dated October 5, 2018 (copy enclosed without 
related enclosures, and referred to herein as the “October 5th Latter”) by certified mail to 
the Plan notifying the Plan that it was in violation of Section 104 of ERISA and again 
requesting the same information and documents as requested in the August 29th Letter. 
Subsequently, Mr. Cohn provided the Plan documents, Summary Plan Description, and 
Summary of Material Modifications in a letter to my office dated October 10, 2018 (copy 
enclosed without related enclosures, and referred to herein as the “October 10th Letter”).  
The October 10th Letter was received by my office on October 15, 2018.   

D. November 7th Letter from SCPRP 

In the October 10th Letter, Mr. Cohn indicated that the Plan was reviewing the other 
requests contained in the August 29th Letter from my office and that the Plan would provide 
responses to those requests. As of November 7, 2018, my office had not received any 
additional responses from the Plan transmitting any of the remaining information or 
documents that had been requested.  Consequently, my office submitted a third request 
letter to the Plan by United States Certified Mail (copy enclosed without related enclosures, 
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and referred to herein as the “November 7th Letter”) which was, according to United States 
Postal Service records was received by the Plan on November 13, 2018.  

E. December 17th Letter from SCPRP/December 19th Letter from Plan 

When the November 7th Letter was not responded to by December 17, 2017, my 
office sent yet a fourth request letter (copy enclosed without related enclosures, and 
referred to herein as the “December 17th Letter) which, in part, detailed my phone 
communications and attempted phone communications with Mr. Cohn subsequent to my 
office sending the Plan the November 7th Letter. Specifically, the December 17th letter, on 
page 2, stated the following: 

“Further, on November 28, 2018, I left you a voice mail 
regarding this matter. I left you an additional voicemail on December 
3, 2018. When you returned my call on the afternoon of Monday, 
December 3, 2008, you indicated a response letter to my office was 
being drafted and that there was one person remaining who had to 
review the letter and that the letter should be ready the following 
week.  I indicated that I would telephone you that following week to 
follow-up on the status of the response letter. I have subsequently left 
voice mails to you on Wednesday, December 12, 2018, and Friday, 
December 14, 2018.  I have not received any response to my 
voicemails of December 12th and 14th. Additionally, after the 
passage of approximately 2 weeks since our call of December 3rd, I 
have still not received the promised response letter.” 

Additionally, the December 17th Letter (on page 2), asserted my office’s position 
that the Plan, by its failure to provide the documents and information requested in the 
August 29th Letter, the October 5th Letter, and the November 7th Letter, had violated the 
Plan’s legal obligations under ERISA by not only failing to provide the documents as 
required under 29 CFR 2560.503-1(h)(2)(iii), but by administering the Plan’s claim process 
“in a way that unduly inhibits or hampers the initiation or processing of claims for 
benefits”, contrary to the requirement of 29 CFR 2560.503-1(b)(3). Further, on page 3 of 
the December 17th Letter, my office asserted the position that the Plan’s fiduciaries have 
a duty under ERISA Section 404(a)(1)(D) to ensure that the Plan is operated in accordance 
with the documents and instruments governing the Plan, including the Plan’s claims 
procedures, and that the failure in this matter to operate the Plan in accordance with 
ERISA’s required claims procedures (by not providing or timely providing the requested 
documents and information) was (and is) a violation of the fiduciary duty(ies) imposed 
under ERISA on the Plan’s fiduciaries.  

The December 17th Letter from my office also pointed out that, in the event that 
Mrs. XXXXXX is not successful in her claim/appeal, my office expected the Plan to waive 
any interest on the purported Overpayment Claim for the period in which the Plan delayed 
in providing my office with the necessary information needed in order to properly and 
promptly submit a claim to the Plan. As a final matter, the December 17th Letter stated, on 
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page 4, that if the requested documents and information were not promptly received by my 
office that, in addition to Mrs. XXXXXX’s legal right to file suit in federal court due to 
the Plan’s failure to properly comply with claims procedures, my office would contact the 
Department of Labor regarding the matter and the Plan’s failure to operate in accordance 
with ERISA and the related Plan fiduciaries’ breach of their fiduciary duties.  Only at this 
point was the December 19th Letter (discussed above) received from the Plan transmitting 
the remaining requested information and documents (i.e., all other documents and 
information requested other than the Plan document, Summary Plan Description, and 
Summary of Material Modifications which were provided in the October 10th Letter after 
the required 30-day response period for those documents, as discussed above). 
 
II. Claim for Restoration of Original Benefits 
 

Mrs. XXXXXX makes and asserts the claim that the entire 50% Spouse Pension 
provided to Mr. and Mrs. XXXXXX in 2007 (i.e., both the portion that was paid to Mr. 
XXXXXX as the participant annuitant and the portion paid to Mrs. XXXXXX per the 
surviving spouse annuity portion) be retroactively restored to the full amount of the 50% 
Spouse Pension benefit as originally calculated in 2007, such restoration would therefore 
result in no overpayments having been made to Mr. and Mrs. XXXXXX. In the alternative, 
if the claim set forth in the preceding sentence requesting restoration of the full 2007 
valuation of the 50% Spouse Pension is denied by the Plan, Mrs. XXXXXX makes and 
asserts the claim that her surviving spouse annuity portion of the 50% Spouse Pension 
awarded in 2007 be retroactively restored to the full amount of the surviving spouse annuity 
as originally calculated in 2007. 

 
The retroactive restoration of the 50% Spouse Pension to the full amount of the 

50% Spouse Pension benefit as originally calculated in 2007 is appropriate given the facts 
of this matter. Specifically, given the complexity of the calculations and actuarial 
knowledge required, neither Mr. or Mrs. XXXXXX had any way of determining that there 
were any purported overpayments.  Mr. and Mrs. XXXXXX relied on the accuracy of the 
amounts communicated and actually paid in 2007 in making their financial decisions then 
and subsequently. Mr. and Mrs. XXXXXX were deprived of the ability to making alternate 
financial decisions had they been properly informed of Mr. XXXXXX’s benefit. 
Additionally, a significant amount of time, approximately 11 years, has passed since the 
initial Plan error(s) was made and the Plan annuity distribution began. Further, as discussed 
elsewhere in this letter, the Plan fiduciaries have breached a number of their fiduciary 
duties in this matter with respect to the operation of the Plan and the duties owed to Plan 
participants and beneficiaries 
 

Additionally, the reduction in Mrs. XXXXXX’s monthly surviving spouse annuity 
amount and recoupment of the purported Overpayment by offset of Mrs. XXXXXX’s 
monthly surviving spouse annuity has caused, and will continue to cause, Mrs. XXXXXX 
financial distress (as well as emotional distress). Mrs. XXXXXX financially relies on the 
amount of her original (unadjusted) monthly surviving spouse annuity from the Plan. Given 
the significant reduction (over 50%) in Mrs. XXXXXX’s monthly surviving spouse 
annuity from the Plan in order to correct the Plan’s original annuity valuation error, Mrs. 
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XXXXXX has had a significant burden placed on her monthly income. Then compounding 
this over 50% initial reduction to Mrs. XXXXXX’s monthly surviving spouse annuity from 
the Plan by reducing her annuity by a further 25% per month until the Plan recoups the 
$126,264.46 of purported overpayments that were caused by Plan error will only 
exacerbate the financial hardship (and emotional hardship) that the Plan has, and is, causing 
Mrs. XXXXXX and, quite frankly, is egregious conduct by the Plan, the Plan 
Administrator, and the Plan’s fiduciaries.  Thus, the retroactive restoration of the 50% 
Spouse Pension to the full amount of the 50% Spouse Pension benefit as originally 
calculated in 2007 is appropriate in this matter. 
 
III. Request for Waiver/Termination of Recoupment Efforts 

 
In the alternative, if the Plan does not grant the claim/relief requested above to 

retroactively restored Mr. and/or Mrs. XXXXXX’s 50% Spouse Pension benefits to the 
full value as originally calculated in 2007 (and which restoration would result in no 
overpayments in whole or part having been made to Mr. and Mrs. XXXXXX) and, if it is 
assumed for the sake of argument that the Plan is entitled to seek recoupment of any part 
of the Overpayment Claim from Mrs. XXXXXX, given the facts of this matter and the 
issues discussed below, Mrs. XXXXXX claims and requests that the Plan’s Overpayment 
Claim be waived and/or terminated. 

 
A. Plan Administrator’s Discretion in Correcting Plan Errors 

  
As an initial matter, the Plan Administrator’s is not required to seek recoupment 

from a Plan participant or beneficiary. This is supported under federal case law, and 
guidance from both the Department of Labor and the Internal Revenue Service, neither of 
which require a plan to attempt to recover overpayments from a participant or beneficiary, 
particularly in a case such as the present one where the repayment would cause hardship. 
The Department of Labor’s Advisory Opinion 77-08 specifically authorizes a plan 
administrator or trustee to consider the facts and circumstances (including the cost to the 
plan and the hardship of a participant or beneficiary) when deciding whether or not to 
recoup an overpayment from a participant. Advisory Opinion 77-08 states that “. . . 
depending on the facts and circumstances involved, the hardship to the participant or 
beneficiary resulting from such recovery or the cost to the Fund of collection efforts may 
be such that it would be prudent, within the meaning of section 404(a)(1)(B), for the Fund 
not to seek recovery from the participant or beneficiary of an overpayment made to him.” 
Adv. Op. 77-08 at 4 (emphasis added). Thus, the Department of Labor has clearly indicated 
that recovery of an overpayment from a participant or beneficiary is not mandatory. 

 
Additionally, in 2015, the I.R.S. issued Revenue Procedure 2015-27 which 

modified Section 6.06(3) of the EPCRS to explicitly state with respect to the correction of 
an Overpayment from a defined benefit plan that “. . . an appropriate correction method 
may include . . . having the employer or other person contribute the amount of the 
Overpayment . . . to the plan in lieu of seeking recoupment from plan participants and 
beneficiaries.” Rev. Proc. 2015-27 at 10 (emphasis added).  In so modifying Section 
6.06(3) of EPCRS, the I.R.S. stated that the intent was to “. . . clarify that there is flexibility 
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in correcting an Overpayment . . .” including having the employer or another person 
contribute the amount of the Overpayment to the plan in lieu of seeking recoupment from 
plan participants and beneficiaries. Rev. Proc. 2015-27 at 2 (emphasis added).  Thus, again, 
the I.R.S. has indicated that recovery of an overpayment from a participant or beneficiary 
is not mandatory, particularly in a case such as the present one where the overpayment is 
the result of a benefit calculation error by the Plan. 

 
Further, the Federal courts have consistently found that a plan’s attempt at 

recoupment of an overpayment from a plan participant may be denied (on equitable 
grounds) when the overpayment is due to plan error and recoupment would result in 
hardship. See Dandurand v. Unum Life Ins. Co. of America, 150 F. Supp. 2d 178 (D. Me. 
2001). Similarly, in Wells v. U.S. Steel & Carnegie Pension Fund, Inc., 950 F.2d 1244 (6th 
Cir. 1991) the Court of Appeals for the Sixth Circuit directed the district court, on remand, 
to consider the “principles of equity or trust law” when considering if retirees would suffer 
hardship if forced to pay back benefits which they had received and depended upon. Wells, 
950 F.2d at 1251. In reaching this conclusion, the court noted its concern over the possible 
inequitable impact recoupment might have on the individual retirees, even though the plan 
language permitted recoupment. Id.  In similar cases, courts have held that the plan’s 
remedy is to recoup the overpayment from the plan fiduciaries that caused or failed to 
discover the overpayment. Phillips v. Maritime Assn – I.L.A. Local Pension Plan, 194 F. 
Supp. 2d 549, 557 (E.D. Tex. 2001). 
 

B. Request for Waiver Due to Facts/Hardship 

In applying the guidance from the Department of Labor and the Internal Revenue 
Service set forth above, as well as case law, Mrs. XXXXXX requests that the Plan 
Administrator use its discretion and NOT seek recoupment of the Overpayment 
Claim in this matter because of the facts and circumstances in this matter (including 
the Plan’s responsibility for the error) and the financial hardship that the recoupment 
has caused, and will continue to cause, Mrs. XXXXXX, as discussed below. 

 
Specifically, the facts and circumstances that favor waiver of the recoupment of the 

Overpayment Claim by the Plan are as follows: Mr. and Mrs. XXXXXX were not 
responsible for the purported calculation error (the Plan, Plan fiduciaries, and third party 
vendor(s) were responsible). Given the complexity of the calculations and actuarial 
knowledge required, neither Mr. or Mrs. XXXXXX had any way of determining that there 
were any purported overpayments.  Mr. and Mrs. XXXXXX relied on the accuracy of the 
amounts communicated and actually paid in 2007 in making their financial decisions then 
and subsequently. Mr. and Mrs. XXXXXX were deprived of the ability to making alternate 
financial decisions had they been properly informed of Mr. XXXXXX’s benefit. 
Additionally, a significant amount of time, approximately 11 years, has passed since the 
initial Plan error(s) was made and the Plan annuity distribution began. Further, as discussed 
elsewhere in this letter, the Plan fiduciaries have breached a number of their fiduciary 
duties in this matter with respect to the operation of the Plan and the duties owed to Plan 
participants and beneficiaries. In fact, given that other Plan participants have been affected 
by the same Plans error(s) that led to the purported overpayments and the significant 
amounts involved in the purported overpayments, the Plan fiduciaries’ breaches of the 
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duties owed to the Plan participants and beneficiaries reach the level of, at a minimum, 
recklessness that is tantamount to constructive fraud in the misrepresentations made to Plan 
participants and beneficiaries.  

 
Additionally, the recoupment of the Overpayment by offset of Mrs. XXXXXX’s 

monthly surviving spouse annuity has caused, and will continue to cause, Mrs. XXXXXX 
financial distress (as well as emotional distress). Mrs. XXXXXX relies on the amount of 
her original (unadjusted) monthly surviving spouse annuity from the Plan. Given the 
already significant reduction (over 50%) in Mrs. XXXXXX’s monthly surviving Spouse 
annuity from the Plan in order to correct the Plan’s original annuity valuation error, Mrs. 
XXXXXX has already had a significant burden placed on her monthly income. Then, 
compounding this over 50% initial reduction to Mrs. XXXXXX’s monthly surviving 
Spouse annuity from the Plan, by reducing her annuity by a further 25% per month until 
the Plan recoups the $126,264.46 of purported overpayments that were caused by Plan 
error will only exacerbate the financial hardship (and emotional hardship) that the Plan has, 
and is, causing Mrs. XXXXXX and, quite frankly, is egregious conduct by the Plan, the 
Plan Administrator, and the Plan’s fiduciaries. 

 
C. Plan Fiduciaries Liable for Overpayment 

In the event that the Plan and the Plan fiduciaries do not waive and cease 
recoupment of the Overpayment Claim as requested above, then, in the event that Mrs. 
XXXXXX has to seek relief from the Plan’s recoupment of the Overpayment Claim in 
federal court under the applicable provisions of ERISA, Mrs. XXXXXX would assert that 
the direct cause of any purported overpayments is due to errors by the Plan and the Plan 
Administrator and related breaches of fiduciary duties by the Plan fiduciaries which would 
result in the Plan fiduciaries being found liable for the purported overpayments. 
Additionally, Mrs. XXXXXX would and does assert that the recoupment, particularly in 
light of the breaches of fiduciary duties by the Plan fiduciaries in this matter, is inequitable 
and would be found by a court to be barred under the law of equity. 

 
ERISA imposes a “prudent person” standard of care on plan fiduciaries and 

provides that the fiduciary shall discharge its duties with care, skill, prudence and diligence. 
ERISA Sec. 404(a)(1). The fiduciary duty of care involved in ERISA is rooted in the 
principles of negligence and is an affirmative duty. Phillips v. Maritime Assn – I.L.A. Local 
Pension Plan., 194 F. Supp. 2d 549, 555 (E.D. Tex. 2001), quoting Wright V. Nimmons, 
641 F. Supp. 1391, 1402 (S.D. Tex. 1986). The fiduciary must exercise its position of trust 
so as to, at the very minimum, not harm the participant or beneficiary as a result of the plan 
fiduciary’s failure to exercise reasonable care. Phillips, 194 F. Supp. 2d at 556. Breach of 
fiduciary duty in failing to exercise reasonable care has served as the bases to deny 
restitution to the plan. See e.g., Phillips, 194 F. Supp. 2d at 557; Gallagher v. Park West 
Bank & Trust, 11 F. Supp. 2d 136 (D. Mass. 1998). Additionally, courts have indicated that 
in a case such as the present matter that the plan fiduciaries should be the party from whom 
a plan should seek recovery. Phillips, 194 F. Supp. 2d 549, 557. Thus, it is our contention, 
as discussed below, that the Plan’s fiduciaries have not discharged their duties with 
reasonable care or in accordance with the “prudent person” standard set forth in ERISA 
Section 404(a)(1)(B), have breached their fiduciary duties in this matter, have caused Mrs. 
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XXXXXX harm as a result, and are, therefore, the appropriate parties from whom the Plan 
should be seeking recoupment in the present purported overpayment matter. 
 

The Plan Administrator had sophisticated knowledge of the operation of the Plan 
and was responsible for making complex calculations under the Plan. If the Plan 
Administrator had been reasonably prudent, the Plan Administrator would have insured 
that the error(s) that resulted in the miscalculation of the benefits (if any) under the Plan 
and overpayment of benefits to Mr. and Mrs. XXXXXX (as well as other similarly situated 
Plan participants and surviving spouses against whom the Plan is seeking recoupment) 
would not have occurred.  Thus, the failure of the Plan by allowing this overpayment error 
(and the other overpayment errors to other similarly situated Plan participants and 
surviving spouses against whom the Plan is seeking recoupment) to occur constitutes a 
breach of the Plan fiduciary’s duties as set forth under ERISA Section 404(a)(1)(B) to 
exercise appropriate care, skill, prudence and diligence in administering the Plan. Mr. and 
Mrs. XXXXXX reasonably, and to their detriment, relied on the Plan Administrator to 
distribute Mr. XXXXXX’s Plan’s pension benefits accurately. The failure of the Plan’s 
fiduciaries to discover the mistaken benefit calculations (if any) at the time Mr. 
XXXXXX’s distribution began in 2007 and subsequently for a significant period of time 
is, once again, a breach of their fiduciary duty owed to Mr. and Mrs. XXXXXX.  It would 
also be inequitable to require Mrs. XXXXXX to bear the weight of an error that the Plan 
Administrator could have prevented by closer supervision, better training, or consistent 
interpretation of the Plan. 

 
As previously stated, it is our contention that the Plan’s fiduciaries have breached 

their fiduciary duties in this matter and, thus, are responsible for repaying the Plan for the 
consequences of their oversight (see Phillips, 194 F. Supp. 2d 549, 557 (E.D. Tex. 2001)), 
for which they are personally liable under Section 409 of ERISA; specifically, it is our 
position that the responsible Plan fiduciaries are personally liable for repaying the Plan 
the amount of the purported overpayment to Mr. XXXXXX which resulted only as a 
consequence of the breach(es) of fiduciary duties by the Plan fiduciaries.  

 
Additionally, the Plan fiduciaries have a duty under ERISA to act solely in the best 

interests of the plan participants and beneficiaries.  ERISA Sec. 404(a)(1). Further, under 
Section 405 of ERISA, a plan fiduciary has a duty to neither knowingly participate in or 
conceal a breach of fiduciary duties by another plan fiduciary (ERISA Sec. 405(a)(1)) and 
must make reasonable efforts under the circumstances to remedy the fiduciary breach 
(ERISA Sec. 405(a)(3)).  The Plan fiduciaries who are participating in permitting the offset 
of the purported Overpayment Claim from Mrs. XXXXXX instead of admitting their own 
culpability and/or the culpability of other responsible Plan fiduciaries and seeking 
restorative payments from the responsible Plan fiduciaries in this matter, are serving their 
own best interests and/or the best interests of their fellow Plan fiduciaries who are liable 
for making any restorative payments to the Plan and, thus, violating the provisions of 
Section 404(a)(1) of ERISA. Further, the actions by Plan fiduciaries participating in 
permitting the offset of the purported Overpayment Claim from Mrs. XXXXXX, instead 
of from the responsible Plan fiduciaries, are (a) tantamount to knowingly participating in 
and/or concealing the breach of fiduciary duties that resulted in the purported 
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overpayments and, thus, a violation of Section 405(a)(1) of ERISA and (b) not a reasonable 
effort to remedy the fiduciary breaches and, thus, a violation of Section 405(a)(3) of 
ERISA. Violation of Section 405 of ERISA will result in co-fiduciary liability being 
applied to Plan fiduciaries participating in the recoupment efforts against Mrs. XXXXXX 
even if such Plan fiduciaries were not initially responsible/liable for the fiduciary 
breach(es) that resulted in the purported overpayment to Mr. and Mrs. XXXXXX. 
 
IV. Claims Regarding Overpayment 

 
In the event that the Plan and/or the Plan Administrator deny, in any part, Mrs. 

XXXXXX’s claims set forth above and, as a result, the Plan still asserts any part of the 
Overpayment Claim against Mrs. XXXXXX, she makes and asserts the claims set forth 
below regarding the proper method of recovery of the Overpayment Claim by the Plan and 
the proper application of interest to the Overpayment Claim.  

 
A. No Recovery from the Estate of Mr. XXXXXX 

 
As a preliminary matter regarding the Overpayment Claim, specifically the 

purported monthly annuity overpayments made by the Plan to Mr. XXXXXX, while the 
August 1st Letter from the Plan did not assert a claim against the estate of Mr. XXXXXX, 
Mrs. XXXXXX, as Executrix of the estate of Mr. XXXXXX, asserts that the Plan and the 
Plan fiduciaries no longer have any state or federal remedy, whether legal or equitable, 
against the estate of Mr. XXXXXX with respect to the portion of the Overpayment Claim 
that relates to monthly annuity overpayments made by the Plan to Mr. XXXXXX.  

 
All funds paid to Mr. XXXXXX by the Plan have been dissipated. Therefore, no 

funds of Mr. XXXXXX’s monthly annuity pension benefit payments from the Plan remain 
specific, identifiable, and traceable. With respect to the issue of whether a plan can, as an 
equitable remedy, recoup an overpayment where the assets are not specific, identifiable, 
and traceable, the United States Supreme Court has ruled that a plan cannot recoup 
overpayments in such instance. Specifically, in Montanile v. Board of Trustees of the 
National Elevator Industries Health Benefit Plan, 136 S. Ct. 651 (2016), the Supreme 
Court of the United States stated “[w]e hold that, when a participant dissipates the whole 
settlement on nontraceable items, the fiduciary cannot bring a suit to attach the participant’s 
general assets under [ERISA] §502(a)(3) because the suit is not one for ‘appropriate 
equitable relief.’” Montanile, 136 S. Ct. at 655.  Therefore, the Plan and the Plan’s 
fiduciaries no longer have an equitable remedy under ERISA (or state law due to ERISA’s 
preemption of applicable state laws) against the estate of Mr. XXXXXX since Mr. 
XXXXXX dissipated all such funds and no such funds remain specific, identifiable, and 
traceable. Thus, because Section 502(a)(3) of ERISA provides that equitable remedies are 
the only remedies available to plan fiduciaries to enforce the provisions of ERISA or the 
terms of a plan, the Plan and the Plan fiduciaries no longer have any state or federal remedy, 
whether legal or equitable, against the estate of Mr. XXXXXX with respect to recoupment 
of the purported monthly annuity overpayments made by the Plan to Mr. XXXXXX. 
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B. Improper Spousal Annuity Offset 
 
As discussed above, the August 29th Letter stated that if Mrs. XXXXXX did not 

pay the Overpayment Claim in full by August 31, 2018, the Plan would offset the 
Overpayment Claim against Mrs. XXXXXX’s future monthly annuity payments until the 
Overpayment Claim had been recovered.  Also as discussed above, the Plan began 
offsetting the purported Overpayment Claim beginning with Mrs. XXXXXX’s October 
2018 payment. It is our position that, based on the relevant language in the Employee Plans 
Compliance Resolution System or “EPCRS” described in Internal Revenue Service 
(“I.R.S.”) Revenue Ruling 2018-52, that the Plan offset of Mr. XXXXXX’s portion of the 
Overpayment Claim against Mrs. XXXXXX’s survivor annuity benefit is not a permissible 
correction method and is, in itself, a qualification failure of the Plan’s tax-qualified status. 
The specific provisions/language of the EPCRS (particularly, Section 2.04(1) of Appendix 
B, Section 6.06(3), and Section 6.02 of the EPCRS) that, in our opinion, prohibit the Plan 
offset of Mr. XXXXXX’s portion of the Overpayment Claim against Mrs. XXXXXX’s 
survivor annuity benefit are discussed more fully below. A full copy of Section 2.04(1) of 
Appendix B, Section 6.06(3), and Section 6.02 of the EPCRS as found in Rev. Proc. 2018-
52 are set forth in an attachment to this letter.   

 
It is our understanding, based on a letter dated January 8, 2019 from the Plan’s 

outside counsel, Anne Mayerson of the firm Bredhoff & Kaiser, P.L.L.C., to Chris 
McAllister, an attorney for the Western States Pension Assistance Program regarding a 
matter substantially similar to Mrs. XXXXXX’s (redacted copy enclosed, and referred to 
herein as the “Mayerson Letter”), that it is the apparent position of the Plan, with respect 
to the Plan correcting the tax-qualification errors related to the Overpayment Claim and 
similar Plan overpayments, that (i) the Plan is not required to correct the such tax-
qualification errors under the EPCRS, (ii) if the Plan does use the EPCRS to correct the 
such tax-qualification errors, the Plan is not required to apply any particular correction 
method, and (iii) that Section 2.04(1) of Appendix B of the EPCRS which, in our opinion, 
prohibits the Plan offset of Mr. XXXXXX’s portion of the Overpayment Claim against 
Mrs. XXXXXX’s survivor annuity benefit, is not applicable. The Plan’s apparent positions 
as set forth in the Mayerson Letter will be addressed below.  

 
1. EPCRS Overpayments 
 

 The two most fundamental rules to be a tax-qualified plan under section 401(a) of 
the IRC are (i) the terms of the plan must satisfy Section 401(a) of the IRC, and (ii) the 
plan must be operated in accordance with the plan document.  The EPCRS sets forth rules 
governing the circumstances in which a tax-qualified plan can correct a failure to operate 
the plan in accordance with the governing plan document (called an “operational failure”).  
 

The EPCRS defines an “Overpayment” broadly; specifically, Section 5.01(3)(c) of 
the EPCRS states that “[t]he term ‘Overpayment’ means a Qualification Failure due to a 
payment being made to a participant or beneficiary that exceeds the amount payable to the 
participant or beneficiary under the terms of the plan or that exceeds a limitation provided 
in the Code or regulations.” Thus, a plan overpayment is, by definition, an operational 
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failure that violates a plan’s tax-qualified status unless properly corrected by the plan. The 
overpayments from the Plan to Mr. and Mrs. XXXXXX that gave rise to the Overpayment 
Claim are clearly “Overpayments” as defined in the EPCRS and constitute a Plan 
operational failure(s) that must be properly corrected to maintain the Plan’s tax-qualified 
status under Section 401(a) of the IRC. 

 
2. Correction outside of EPCRS 
 
As an initial matter regarding whether the Plan is required to correct the operational 

failure(s) related to the Overpayment Claim and similar Plan overpayments under the 
EPCRS, the Plan is not required to correct any failure under the EPCRS.  However, if the 
Plan does not correct the overpayment operational errors under the EPCRS, the Plan is 
exposed to the risk that the I.R.S may find that such a correction made outside the EPCRS 
was not a proper correction of the overpayment operational failure and disqualify the Plan, 
terminating the Plan’s tax-qualified status under the Code.  The revocation of the Plan’s 
tax-qualified status would result in severe negative tax consequences to the Plan 
participants, contributing employers, and the Plan’s Trust.  Due to the severe nature of the 
penalties that would be imposed on the Plan if the overpayment operational failures are 
improperly corrected outside the EPCRS (i.e., without I.R.S. approval), it must be assumed 
that the Plan would only do this if it did not believe the proposed correction would be 
approved by the I.R.S. on review or that the Plan was taking “corrective” action which 
impermissibly placed the interest of the Plan’s sponsor, contributing sponsors, and the 
Plan’s fiduciaries above the interest of the Plan and the Plan’s participant and beneficiaries 
which would be a violation of ERISA Section 404(a)(1). 

 
3. EPCRS - No Offset Against Surviving Spouse Annuity 
 
If the Plan corrects the operational failure(s) related to the Overpayment Claim and 

similar Plan overpayments under the EPCRS, it is our position and claim that the Plan may 
not offset the overpayments to Mr. XXXXXX (and the interest thereon) against Mrs. 
XXXXXX’s surviving spouse annuity. We point to Section 2.04(1)(a)(ii) of Appendix B 
of the EPCRS in support of this claim, specifically, Section 2.04(1)(a)(ii)(B) of Appendix 
B.  

 
Section 2.04(1)(ii) of Appendix B of the EPCRS contains an “Adjustment of Future 

Payments Correction Method” that is provided as a “safe-harbor” correction for 
recoupment of Overpayments in excess of IRC Section 415(b) limits from benefits being 
distributed in periodic payments (i.e., annuities) whereby: 

 
 “[f]uture payments to the recipient are reduced so that they do not 
exceed the § 415(b) maximum limit and an additional reduction is 
made to recoup the Overpayment (over a period not longer than the 
remaining payment period) so that the actuarial present value of the 
additional reduction is equal to the Overpayment plus interest at the 
interest rate used by the plan to determine actuarial equivalence”.  
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Specifically, with respect to recoupment of an Overpayment related to a payment 
in excess of IRC § 415(b) limits from joint and survivor annuity payments, Section 
2.04(1)(a)(ii)(B) of Appendix B of the EPCRS specifically addresses this situation. Section 
2.04(1)(a)(ii)(B) states, in part:  

 
“. . . the reduction of future annuity payments to reflect § 

415(b) reduces the amount of benefits payable during the lives of both 
the employee and spouse, but any reduction to recoup Overpayments 
made to the employee does not reduce the amount of the spouse's 
survivor benefit. Thus, the spouse's benefit will be based on the 
previous specified percentage (for example, 75%) of the maximum 
permitted under § 415(b), instead of the reduced annual periodic 
amount payable to the employee.” (emphasis added)  

 
Therefore, under Section 2.04(1)(a)(ii)(B) of Appendix B of the EPCRS, the joint 

and survivor annuity of both employee and spouse are to be reduced to the correct payment 
amount (i.e., the correct IRC Section 415(b) amount); however, while the language 
indicates that an Overpayment made to an employee/participant may be recouped from the 
annuity payments to the employee, the language explicitly prohibits reducing the surviving 
spouse’s benefit for purposes of recouping any Overpayments made to the 
employee/participant. 

 
4. Applicability of Section 2.04(1)(a)(ii)(B) of Appendix B to Non-415 

Overpayments 
 
The Mayerson Letter, in the first paragraph of page 2 of that letter, asserts that 

Section 2.04(1)(a)(ii)(B) of Appendix B of the EPCRS is only applicable to overpayments 
that are a result of a IRC Section 415 failure (i.e., excess payments violating IRC Section 
415(b) of the IRC) and is therefore not applicable to the overpayments made to Mr. and 
Mrs. XXXXXX since the overpayments were not the result of an excess payment under 
Section 415(b) of the IRC.  That assertion is incorrect.  

 
While Section 2.04(1)(a)(ii)(B) of Appendix B of the EPCRS is, on its face, limited 

to IRC Section 415(b) excess payments, Section 2.05 of Appendix B of the EPCRS 
provides that correction of Overpayments other than § 415(b) and (c) failures “. . . may be 
corrected in accordance with this Section 2.05.” Section 2.05 of Appendix B then provides 
that “[a]n Overpayment from a defined benefit plan is corrected in accordance with the 
rules of Section 2.04(1) [of Appendix B].” Thus, by application of Section 2.05 of 
Appendix B of the EPCRS, Section 2.04(1)(a)(ii)(B) of Appendix B is made applicable to 
any safe-harbor correction of Overpayments under Appendix B of the EPCRS. 

 
Additionally, the third paragraph of page 2 of the Mayerson Letter, referencing 

Section 6.06(3) of the EPCRS, states that “EPCRS explicitly provides that, in the case of 
overpayments other than 415 failures, a plan may use the actuarial offset method . . . to 
correct overpayments.” (note that the Mayerson Letter refers to the correction method 
provided in Section 2.04(1)(a)(ii) of Appendix B of the EPCRS as the “actuarial offset 
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method” when Section2.04(1)(a)(ii) actually calls the method therein the “Adjustment of 
Future Payments Correction Method”). Thus, the Mayerson Letter, by its own reference, 
indicates that the “actuarial offset method” (or more accurately, the “Adjustment of Future 
Payments Correction Method”) described in Section 2.04(1)(a)(ii)(B) of Appendix B of the 
EPCRS may be applied to non-415(b) Overpayment corrections. 

 
Therefore, in applying the IRC Section 415(b) Overpayment safe-harbor correction 

language under Section 2.04(1)(a)(ii) of Appendix B of the EPCRS to the non-415(b) 
Overpayments such as the purported overpayments to Mr. XXXXXX and Mrs. XXXXXX, 
the surviving spouse’s annuity would be reduced to the corrected payment amount; 
however, it would not be permissible for the amount of overpayments made to the 
participant/employee (and interest thereon) to be offset against the surviving spouse’s 
annuity. In application to the Overpayment Claim against Mr. and Mrs. XXXXXX, while 
it would be permissible to reduce Mrs. XXXXXX’s surviving spouse annuity to the correct 
initial annuity amount, it would not be permissible to offset the overpayments made to Mr. 
XXXXXX (and interest thereon) against Mrs. XXXXXX’s surviving spouse annuity. 

 
5. Non-Safe Harbor Corrections 
 
As we noted above, Section 2.04(1)(a)(ii) of Appendix B of the EPCRS regarding 

the “Adjustment of Future Payments Correction Method” is a safe-harbor correction under 
the EPCRS (i.e., the I.R.S. will accept a correction made under that method as being a 
proper method to correct Overpayments). The Mayerson Letter asserts, among other things, 
that (i) the “EPCRS does not provide guidance as to the method to be adopted by plan 
fiduciaries to correct overpayments to participants and beneficiaries”, (ii) referencing 
Section 6.06(3) of the EPCRS, states that “EPCRS explicitly provides that, in the case of 
overpayments other than 415 failures, a plan may use the actuarial offset method or ‘any 
other appropriate correction method’ to correct overpayments”, and (iii) that the language 
of Section 2.04(1)(a)(ii)(B) of Appendix B of the EPCRS does not prohibit the Plan’s offset 
against Mrs. XXXXXX’s survivor spouse annuity since the Plan is using the “dollar-for-
dollar” offset method and not the “actuarial offset method” to correct Overpayments. These 
issues will be addressed together below, and it will be demonstrated that Section 
2.04(1)(a)(ii)(B) of Appendix B of the EPCRS is not only a safe-harbor correction method 
but the required method to correct Overpayments by offset against a surviving spouse’s 
annuity payments. 

 
Regarding the statement in the Mayerson Letter that EPCRS does not provide 

guidance as to the method to be adopted by plan fiduciaries to correct overpayments to 
participants and beneficiaries, as demonstrated above, the EPCRS certainly provides safe-
harbor methods of correcting overpayments in Appendix B. Moreover, Section 6.06(3) of 
the EPCRS, in the section entitled “Correction of Overpayment (defined benefit plans)” 
contains directions regarding making any correction of an Overpayment from a defined 
benefit plan under the EPCRS.   

 
As the Mayerson Letter correctly indicated, Section 6.06(3) of the EPCRS, 

“Correction of Overpayment (defined benefit plans)”, provides that “[a]n Overpayment 
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from a defined benefit plan is corrected in accordance with rules similar to the Return of 
Overpayment and Adjustment of Future Payments correction methods described in Section 
2.04(1) of Appendix B or any other appropriate correction method.” However, what the 
Mayerson Letter failed to state is that Section 6.06(3) of the EPCRS also requires that 
“[a]ny other correction method used must satisfy the correction principles of section 6.02 
[of the EPCRS] and any other applicable rules in this revenue procedure” (emphasis 
added). Thus, Section 6.06(3) requires that an Overpayment correction by a defined benefit 
plan either conform to the Overpayment safe-harbor correction method set forth in Section 
2.04(1) of Appendix B of the EPCRS or conform to the “non-safe harbor” correction 
provisions of Section 6.02 of the EPCRS. This is confirmed by Section .01(3) of Appendix 
A of the EPCRS that states “[a]s provided in section 6.02(2), there may be more than one 
reasonable and appropriate correction of a failure. Any correction method used that is not 
described in Appendix A or Appendix B [i.e., a non-safe harbor correction] would need to 
satisfy the correction principles of section 6.02” (emphasis added). 

 
Section 6.02(2)(a) of the EPCRS in turn provides, in determining whether a 

correction method is reasonable and appropriate, that “[t]he correction method should, to 
the extent possible, resemble one already provided for in the Code, regulations, or other 
guidance of general applicability.” Since there is not any other dispositive guidance in the 
Internal Revenue Code, regulations, or other guidance on the treatment of recoupment of 
an Overpayment from a surviving spouse’s portion of a joint and survivor annuity other 
than Section 2.04(1)(a)(ii)(B) of Appendix B, there are no alternative Overpayment 
correction methods (including the Plan’s “dollar-for-dollar” correction) that would 
conform to Section 6.02 of EPCRS other than Section 2.04(1)(a)(ii)(B) of Appendix B 
itself. Thus, Section 2.04(1)(a)(ii)(B) of Appendix B is the de facto correction method 
under the EPCRS for recoupment of an Overpayment with respect to a surviving spouse’s 
portion of a joint and survivor annuity. 

 
6. Summary of Spousal Offset Claim 
 
In summary, based on the relevant language in the EPCRS described in I.R.S. 

Revenue Ruling 2018-52, the Plan offset of Mr. XXXXXX’s portion of the Overpayment 
Claim against Mrs. XXXXXX’s survivor annuity benefit is not a permissible correction 
method. Therefore, Mrs. XXXXXX requests/makes a claim that the Plan (i) cease 
offsetting of the amounts of the overpayments made to Mr. XXXXXX (including all 
interest thereon) from Mrs. XXXXXX’s spousal survival annuity, and (ii) all such 
amounts related to the overpayments to Mr. XXXXXX that have been offset from 
Mrs. XXXXXX’s surviving spouse annuity be returned to her as soon as 
administratively feasible. 
 

C. Interest Charge 
 
1. No Interest Under 2007 Plan/IRC Section 411(d)(6) Anti-Cutback Rule 
 
The December 19th Letter from the Plan, in response #4, in reply to my office’s 

request that the Plan specify the Plan provision authorizing the Plan to charge interest when 
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attempting to recoup a Plan overpayment, indicated that Section 8.2(b) of the current Plan 
permits charging of interest, pursuant to the following language: 

 
“If the Fund pays benefits to which a Participant, Spouse, alternate 
payee or Beneficiary (‘Payee’) is not entitled, including benefits in an 
amount greater than the benefits to which the Payee is entitled 
(‘Overpayment’), regardless of the reason for the Overpayment, the 
Fund has the right to recover such overpayment plus interest, cost and 
attorneys’ fee.” (emphasis added). 
 

While the language in Section 8.2(b) of the current Plan, as indicated above, may 
provide for the charging of interest on overpayments, Section 8.2(b) of the Plan as in effect 
in 2007 when Mr. XXXXXX began the receiving the distribution of his Plan annuity 
benefit provided as follow: 

  
“The Trustees shall have the right to recover by all legal and equitable 
means any amounts paid to anyone in error and the right to recover 
by all legal and equitable means any amounts paid to which the 
recipient was not rightfully entitled under the terms of this Plan. This 
right to recovery shall include, but shall not be limited to, the right to 
recoup such amounts from any future benefits to be paid to or on 
behalf of the Participant, Pensioner, or Beneficiary and the right to 
recoup such amounts from any benefits to be paid to or behalf of any 
survivors of the Participant, Pensioner, or Beneficiary.” 

 
Therefore, Section 8.2(b) of the Plan as in effect in 2007 when Mr. XXXXXX 

began the receiving the distribution of his Plan annuity benefit did not provide for the 
charging of interest for any overpayments made to participants, surviving spouses, or any 
beneficiary(ies), and the Plan was apparently amended at some point after the Mr. 
XXXXXX’s commencement of benefits in 2007.  Because Section 8.2(b) of the Plan as in 
effect in 2007 when Mr. XXXXXX began receiving the distribution of his Plan annuity 
benefit did not provide for the charging of interest, at a minimum, the Plan, by its own 
terms, was not and is not entitled to charge interest on the Overpayment Claim for the 
period of time from 2007 and onward that Section 8.2(b) of the Plan did not provide for 
charging interest.   

 
Moreover, it is our position that, because Section 8.2(b) of the Plan as in effect in 

2007 when Mr. XXXXXX began the receiving the distribution of his Plan annuity benefit 
did not provide for the charging on interest on overpayments, no interest may be charged 
on the Overpayment Claim for any of the purported overpayments to Mr. or Mrs. 
XXXXXX based on the provisions of Section 411(d)(6) of the Code. Section 411(d)(6) of 
the Code provides that a plan shall not satisfy the requirements of Section 411 of the Code 
(and thus a plan would not be tax-qualified under Section 401(a) of the Code) if the accrued 
benefit of a participant is decreased by an amendment of the plan. Further, the regulations 
related to Section 411(d) provide that benefits protected under Code Section 411(d)(6) may 
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not be eliminated merely because they are payable with respect to a spouse or other 
beneficiary. 26 CFR 1.411(d)-4, Q-A 2(a)(4). 

 
In this case, the Plan was apparently amended/restated at some point after Mr. 

XXXXXX began the distribution of his accrued, vested pension benefit in 2007.  
Therefore, the post-2007 amendment to Section 8.2(b) of the Plan to charge interest on any 
overpayments, as applied to Mr. XXXXXX’s benefit, is a post-accrual amendment that 
decreased Mr. and Mrs. XXXXXX’s pension benefit and, therefore, an impermissible 
cutback to Mr. and Mrs. XXXXXX’s pension benefit under Section 411(d)(6) of the Code.  
By example, based on the August 1st Letter from the Plan, Mrs. XXXXXX’s corrected 
monthly annuity was/should have been $324 per month under the 2007 version of the Plan 
and there were no provisions in the Plan in 2007 for charging of interest. Subsequent to the 
Plan amendment to Section 8.2(b) of the Plan to provide for a reduction due to interest, 
assume that the such reduction for interest as applied to the Overpayment Claim was even 
$1 per month, Mrs. XXXXXX’s monthly benefit would $323 ($324-$1=$323), clearly a 
post accrual reduction/cutback to an accrued benefit due to a Plan amendment. Thus, the 
post-2007 Plan amendment to collect interest on overpayments is, as applied to Mr. and 
Mrs. XXXXXX’s pension benefit, a violation of the “anti-cutback” provisions of Code 
Section 411(d)(6). 

 
Finally, the Plan may contend that the EPCRS (assuming the Plan is correcting the 

overpayment operational failure under the EPCRS) requires the Plan to charge interest on 
payments.  While this may be correct, the EPCRS does not require that the Plan obtain the 
interest (or any portion of an overpayment) from participants and beneficiaries. As 
previously discussed, Section 6.06(3) of the EPCRS provides, with respect to the correction 
of an Overpayment from a defined benefit plan, that “. . . an appropriate correction method 
may include . . . having the employer or other person contribute the amount of the 
Overpayment . . . to the plan in lieu of seeking recoupment from plan participants and 
beneficiaries.” Rev. Proc. 2015-27 at 10 (emphasis added). Thus, in this case, the Plan may 
obtain any interest to be charged from persons other than the Mr. and Mrs. XXXXXX, in 
particular the persons and/or third-party administrators responsible for the error(s) that 
resulted in the purported Overpayment Claim; in fact, in this matter, since the Plan is 
prohibited from charging interest related to either Mr. or Mrs. XXXXXX’s portion of the 
Overpayment Claim due to the provisions of IRC Section 411(d)(6) as discussed 
immediately above, if the Plan is to recover interest on the Overpayment Claim, it will have 
to be from parties other than Mr. or Mrs. XXXXXX. 

 
Therefore, Mrs. XXXXXX asserts as a claim that (i) the Plan, by its own terms, 

was not and is not entitled to charge interest on the Overpayment Claim for the period 
of time from 2007 and onward that Section 8.2(b) of the Plan did not provide for 
charging interest, and (ii) moreover, because the post-2007 Plan amendment to collect 
interest on overpayments is, as applied to Mr. and Mrs. XXXXXX’s pension benefit, 
a violation of the “anti-cutback” provisions of Code Section 4111(d)(6), any charge of 
interest on any amount of the Overpayment Claim is impermissible. 
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2. Waiver of Interest Due to Plan Delay 
 
As discussed above, the initial requests for documents, records, and other 

information regarding the Overpayment Claim were sent to the Plan in the August 29th 
Letter from my office and receipt of which was acknowledged by the Plan on August 30, 
2019. Despite repeated subsequent requests from my office, including the October 5th 
Letter, the November 7th Letter, and the December 17th Letter from my office, the requests 
as initially set forth in the August 29th Letter were not responded to in full until the 
December 19th Letter from the Plan. If this delay by the Plan of over 3 ½ months had not 
occurred, our office would have been able to submit a claim on Mrs. XXXXXX’s behalf 
significantly sooner.  Therefore, in the event that the Plan denies the claim as set forth 
immediately above regarding the impermissibility of the Plan charging interest on the 
Overpayment Claim, Mrs. XXXXXX, in the alternative, asserts, claims, and requests 
that the Plan waive any interest that accrued on the Overpayment Claim from August 
30, 2018 through December 19, 2018. 

 
V. Additional Equitable Claims/Considerations in Litigation 

 
In the event that any portion of Mrs. XXXXXX’s claims set forth herein (including, 

without limitation, her claim for full restoration of the full value of her surviving spouse 
annuity as initially calculated by the Plan, and her claim for a full waiver of the 
Overpayment Claim (including interest)) are denied by the Plan and Mrs. XXXXXX has 
to seek relief in federal court under the applicable provisions of ERISA, Mrs. XXXXXX 
would assert all equitable claims and equitable defenses available including, without 
limitation: (i) the claim discussed above that the Plan fiduciaries, due to breaches of their 
fiduciary duty(ies) are responsible for the payment of the Overpayment Claim (including 
interest thereon); and (ii) those additional equitable claims discussed at length in the 
following sections below, all of which would have a substantial likelihood of success. 
Given the likelihood that Mrs. XXXXXX would prevail on those equitable claims and 
defenses, the likelihood that the Plan fiduciaries would be found liable for breeches of their 
fiduciary duties that led directly to the purported miscalculation of the original monthly 
annuity valuation and subsequent Overpayment Claim, and the amount of additional funds 
that would be expended by the Plan in litigation regarding this matter, Mrs. XXXXXX 
requests that the Plan Administrator use its discretions and grant each of her claims 
as set forth above in this letter. 
 

A. Detrimental Reliance 
 

As an initial matter with respect to addressing the equities of the situation between 
the Plan, the Plan fiduciaries, and Mr. and Mrs. XXXXXX, Mr. and Mrs. XXXXXX 
detrimentally relied on the representations made by the Plan Administrator and Plan with 
respect to the amount of benefits to which Mr. XXXXXX was entitled under the Plan when 
Mr. XXXXXX began the distribution of his Plan annuity benefit in 2007. Because Mr. and 
Mrs. XXXXXX were not made aware of any purported discrepancies in the amount of Mr. 
XXXXXX’s 50% Spouse Pension benefit under the Plan as provided to him in 2007 and 
the amount that the Plan now claims is the correct amount, Mr. and Mrs. XXXXXX were 



    

XXX, Sxxxx and Fxxx – IAM Overpayment Claim Letter 
 
 

20

deprived of the ability to make different decisions regarding their financial matters (other 
than those he actually made) if the Plan had correctly advised Mr. and Mrs. XXXXXX of 
Mr. XXXXXX’s Plan benefit value, including, without limitation: (i) when and in what 
form Mr. XXXXXX took his benefit under the Plan; and (ii) had Mr. and Mrs. XXXXXX 
been aware of the purported “true” value of Mr. XXXXXX’s Plan benefit, Mr. and Mrs. 
XXXXXX would have been able to alter their other financial decisions that were made and 
based, in whole or part, on the representations made by the Plan in 2007. Thus, Mr. and 
Mrs. XXXXXX detrimentally relied on the representations made by the Plan with respect 
to the amount of Mr. XXXXXX’s Plan benefit.  Also, the reduction in the value of Mrs. 
XXXXXX’s surviving spousal annuity portion of the 50% Spouse Pension and the further 
reduction of Mrs. XXXXXX’s surviving spousal annuity to offset the purported 
Overpayment Claim affect Mrs. XXXXXX further to her detriment both financially and 
otherwise as a result of the Plan’s actions and errors. 
 

B. Plan Fiduciaries Liable 
 
In addition to the claim/assertion discussed previously that the Plan fiduciaries, due 

to breaches of their fiduciary duty(ies) are responsible for the payment of the Overpayment 
Claim, Mrs. XXXXXX would also assert that, due to the breaches due to breaches of their 
fiduciary duty(ies) and the subsequent errors by the Plan in miscalculating the initial value 
of Mr. XXXXXX’s 50% Spouse Pension under the Plan, she is entitled to full restoration 
of the full value of her surviving spouse annuity as initially calculated by the Plan (i.e., 
$688 per month for the remainder of her life) and that, among others, the Plan fiduciaries 
should be liable to pay the Plan for any expensed related to such restoration.  Mrs. 
XXXXXX would assert, and incorporates here by reference, the same factors and rational 
described in this letter in the section entitled “Plan Fiduciaries Liable for Overpayment” in 
demonstrating the Plan fiduciaries are liable for any costs to restore Mrs. XXXXXX’s 
monthly surviving annuity amount to the amount originally provided by the Plan in 2007. 

 
C. Reformation 

 
In the event that Mrs. XXXXXX has to seek relief in federal court under the 

applicable provisions of ERISA, Mrs. XXXXXX would petition the applicable court to 
apply the equitable remedy of “reformation” to bring the Plan and/or Mr. XXXXXX’s Plan 
records into conformity with the Plan and Mr. XXXXXX’s Plan records as applied in 2007 
(whether by mistake or otherwise) and, thus, render moot any claim the Plan may have for 
the purported Overpayment Claim, since Mr. and Mrs. XXXXXX’s 50% Spouse Pension 
would then be reformed to the valuation of the 50% Spouse Annuity as initially reported 
and paid to Mr. and Mrs. XXXXXX upon commencement of payment in 2007.   
 

The United States Supreme Court in Cigna V. Amara, 131 S. Ct. 1866, recognized 
that reformation could be employed as an equitable remedy, particularly when the result of 
fraud or mistake. While the Court noted that reformation was a traditional equitable remedy 
that may be applied when occasioned by fraud or mistake, the Court did not limit the 
remedy of reformation to cases involving fraud or mistake. However, even if fraud or 
mistake were a required element for Mrs. XXXXXX to seek reformation, at a minimum, 
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assuming that there was an overpayment to Mr. XXXXXX, there was a mistake on the part 
of the Plan in calculating the amount of Mr. XXXXXX’s Plan annuity benefit in 2007. 

 
While the Court in Amara discussed reformation as an equitable remedy available 

to reform a plan document, the court did not limit reformation to plan documents.  A plan’s 
operational documents are much broader than merely the plan document and trust 
agreement (see e.g., ERISA Sec. 104(b)(4) providing that summary plan description, trust 
agreement, annual report, bargaining agreement, contract, actuarial report may be 
requested by participants and beneficiaries). Many documents ranging from service and 
wage records to a plan’s internal guidelines are relevant to the adjudication of a plan claim.  
The United States Court of Appeals for the Ninth Circuit, in Mathews v. Chevron Corp., 
362 F.3d 1172 (9th Cir. 2004), ruled that such plan records may be reformed when 
appropriate to do equity and to cure a breach of fiduciary duty which would certainly be 
the case in this matter.  

 
D. Estoppel  

 
In the event that Mrs. XXXXXX has to seek relief in federal court under the 

applicable provisions of ERISA, Mrs. XXXXXX would assert that the Plan is estopped 
from (i) changing the valuation of the 50% Spouse Annuity as initially reported and paid 
to Mr. and Mrs. XXXXXX upon commencement of payment in 2007, and (ii) recovering 
the purported Overpayment Claim from Mrs. XXXXXX. The United States District Court, 
District of Columbia, in Perry v. International Brotherhood of Teamsters, 118 F.Supp.3d 
1, 7 (2015), while recognizing that estoppel is a valid claim under ERISA, also recognized 
that. while at least 7 other Federal Courts of appeals have enunciated the complete elements 
for estoppel under ERISA, the D.C. Circuit has not. 

 
As pointed out in Perry by the D.C. District Court, at least 7 United States Courts 

of Appeals have enunciated elements for estoppel under ERISA.  The United States Court 
of Appeals for the Fifth Circuit, in Mello v. Sara Lee Corporation, 431 F.3rd 440, 444-45, 
(5th Cir. 2005), found that a claim for estoppel against a plan will be established if a party 
establishes: (1) a material misrepresentation; (2) reasonable and detrimental reliance upon 
the representation; and (3) extraordinary circumstances. The United States Court of 
Appeals for the Third Circuit, in Pell v. E.I. DuPont de Nemours & Co., 539 F.3d 292, 300 
(3rd Cir. 2008) enunciated the same factors as the 5th Circuit in Mello. Based on the facts 
of this matter, Mrs. XXXXXX would be able in court to establish an estoppel claim against 
the Plan and the Plan fiduciaries and thereby prevent the Plan from (i) changing the 
valuation of the 50% Spouse Annuity as initially reported and paid to Mr. and Mrs. 
XXXXXX upon commencement of payment in 2007, and (ii) recovering the purported 
Overpayment Claim from Mrs. XXXXXX. 

 
1. Material Misrepresentation 
 
With respect to the first element of an estoppel claim, that there be a material 

misrepresentation, the court in Mello stated that “. . .  a misrepresentation is material if 
there is a substantial likelihood that it would mislead a reasonable employee in making an 
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adequately informed decision.” (Mello, 431 F.3d at 445, quoting Curcio V. John Hancock 
Mu. Life Ins. Co., 33 F. 3rd 226, 237).  Here, there can be no dispute that, if the purported 
value of Mr. XXXXXX’s 50% Spouse Pension was so grossly miscalculated in 2007 to 
result in the Overpayment Claim of $126,264.46, the amount of Mr. XXXXXX’s benefit 
under the Plan at the time of distribution was misrepresented in writing, such 
misrepresentation would have been pertinent to the decision, and the misrepresentation 
would have misled a reasonable employee in making an adequately informed decision. 
Thus, a material misrepresentation was clearly made to Mr. and Mrs. XXXXXX regarding 
the amount of Mr. XXXXXX’s Plan annuity benefits.  

 
2. Reasonable and Detrimental Reliance 

 
With respect to the second element of an estoppel claim, that there be reasonable 

and detrimental reliance upon the representation, as previously discussed in this letter, Mr. 
and Mrs. XXXXXX detrimentally relied on the representations made by the Plan 
Administrator and Plan with respect to the amount of benefits to which Mr. XXXXXX was 
entitled under the Plan when Mr. XXXXXX initiated and began his Pension annuity 
distribution from the Plan in 2007. Additionally, reliance by Mr. and Mrs. XXXXXX on 
the representations made by the Plan was reasonable because: (i) the distribution 
documents were formal, written unambiguous documents distributed by the Plan as a 
dispositive assertion (not an informal estimate) of Mr. XXXXXX’s benefit amount 
pursuant to the terms of the Plan and which the Plan intended for Mr. and Mrs. XXXXXX 
to rely upon in accepting the distribution; and (ii) given the complexity of the calculations 
and actuarial knowledge required, neither Mr. or Mrs. XXXXXX had any way of 
determining that there was any purported overpayments and were dependent on the Plan 
Administrator to correctly apply the provisions of the Plan to determine Mr. XXXXXX’s 
correct pension benefit given the complexity of the actuarial calculations and Mr. and Mrs. 
XXXXXX’s lack of knowledge about the relevant actuarial assumptions. 

 
3. Extraordinary Circumstances 
 
With respect to the third element of an estoppel claim, that there be extraordinary 

circumstances, while the court in Mello did not address what constitutes “extraordinary 
circumstances”, other United States Courts of Appeals have done so.  The court in Pell 
noted that extraordinary circumstances occur in a variety of factual circumstances. (Pell, 
539 F.3d at 303).  

 
The United States Court of Appeals for the Sixth Circuit in both Bloemker v. 

Laborer’s Local 265 Pension Fund, 605 F.3rd 436, 443 (6th Cir. 2010) found that 
extraordinary circumstances exist when the balance of equities strongly favors the 
application of estoppel.” (Bloemker, 605 F.3d at 444).   In this matter, the balancing of the 
equities strongly (if not wholly) favor Mr. and Mrs. XXXXXX. Mr. and Mrs. XXXXXX 
were not responsible for the purported calculation error (the Plan, Plan fiduciaries, and 
third party vendor(s) were responsible). Given the complexity of the calculations and 
actuarial knowledge required, neither Mr. or Mrs. XXXXXX had any way of determining 
that there were any purported overpayments.  Mr. and Mrs. XXXXXX relied on the 
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accuracy of the amounts communicated in 2007 than and subsequently for approximately 
the next 11 years in making their financial decisions. Mr. and Mrs. XXXXXX were 
deprived of the ability to making alternate financial decisions had they been properly 
informed of Mr. XXXXXX’s benefit. Additionally, a significant amount of time, 
approximately 11 years, has passed since the initial Plan error(s) were made and the Plan 
annuity distribution began. Further, as discussed elsewhere in this letter, the Plan 
fiduciaries have breached a number of their fiduciary duties in this matter with respect to 
the operation of the Plan and the duties owed to Plan participants and beneficiaries. In fact, 
given that other Plan participants have been affected by the same Plans error(s) that led to 
the purported overpayments and the significant amounts involved in the purported 
overpayments, the Plan fiduciaries’ breaches of the duties owed to the Plan participants 
and beneficiaries reach the level of, at a minimum, recklessness that is tantamount to 
constructive fraud in the misrepresentations made to Plan participants and beneficiaries. 

 
Additionally, the reduction in Mrs. XXXXXX’s monthly surviving spouse annuity 

amount and recoupment of the purported Overpayment by offset of Mrs. XXXXXX’s 
monthly surviving spouse annuity has, and will continue to cause Mrs. XXXXXX financial 
distress (as well as emotional distress). Mrs. XXXXXX financially relies on the amount of 
her original (unadjusted) monthly surviving spouse annuity from the Plan. Given the 
already significant reduction (over 50%) in Mrs. XXXXXX’s monthly surviving spouse 
annuity from the Plan in order to correct the Plan’s original annuity valuation error, Mrs. 
XXXXXX has already had a significant burden placed on her monthly income. Then 
compounding this over 50% initial reduction to Mrs. XXXXXX’s monthly surviving 
spouse annuity from the Plan by reducing her annuity by a further 25% per month until the 
Plan recoups the $126,264.46 of purported overpayments that were caused by Plan error 
will only exacerbate the financial hardship (and emotional hardship) that the Plan has, and 
is, causing Mrs. XXXXXX and, quite frankly, is egregious conduct by the Plan, the Plan 
Administrator, and the Plan’s fiduciaries (note that the court in Bloemker found that the 
equities strongly favored the plan participant and ruled in favor of the participant’s equity 
claims in that case when the amount of repayment that would have been imposed was 
$11,215.16 significantly less than the $126,264.46 that is being sought in this matter).  
Thus, Mrs. XXXXXX can clearly establish that the “extraordinary circumstances” 
necessary for estoppel would apply to any recoupment efforts by the Plan and Plan 
fiduciaries. 

 
E. Surcharge 

 
In the event that Mrs. XXXXXX has to seek relief in federal court under the 

applicable provisions of ERISA, Mrs. XXXXXX would petition the applicable court to 
apply the equitable remedy of “surcharge” or “make-whole” to the Plan’s fiduciaries in 
order to make Mrs. XXXXXX whole for any losses each may incur as a result the Plan 
and/or Plan fiduciaries reducing the value of her surviving spouse annuity from the original 
2007 valuation and the further reduction to recoupment of the purported Overpayment 
Claim and which losses result from the breaches of fiduciary duties that were (and are) 
owed to Mr. and Mrs. XXXXXX. 
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The United States Supreme Court in Cigna V. Amara, 131 S. Ct. 1866 (2011), 
recognized that surcharge could be employed as an equitable remedy to provide relief in 
the form of monetary compensation for a loss incurred as a result of a breach of fiduciary 
duty. Amara, 131 S. Ct. at 1880. As discussed above, in this matter, the Plan fiduciaries 
have breached their fiduciary duty(ies) owed to Mr. and Mrs. XXXXXX, and Mr. and Mrs. 
XXXXXX have detrimentally relied upon, and suffered other harm, as a result of the 
misrepresentations made to them regarding the amount of Mr. XXXXXX’s Plan benefit 
when commenced in 2007.  Further, the efforts of the Plan and the Plan’s fiduciaries to in 
reducing Mrs. XXXXXX’s monthly surviving spouse annuity and seeking recoupment of 
the purported Overpayment Claim that was caused by the breaches of fiduciary duty 
continue to harm Mrs. XXXXXX. Additionally, should Mrs. XXXXXX have to file a 
federal lawsuit in regards to her claims in this matter, Mrs. XXXXXX would suffer yet 
more harm and financial distress. In any litigation, Mrs. XXXXXX would, by use of the 
surcharge equitable remedy seek compensation to be made whole for any losses she has or 
will incur related to this matter. 
 
VI. Improper Claims Procedure 
 

As noted in the August 29th Letter from the SCPRP to the Plan, we dispute the 
language in the August 1st Letter from the Plan stating that Mrs. XXXXXX has only one 
administrative appeal, that being to the Board of Trustees, before she is required to bring 
an action in Federal Court under Section 502(a) of ERISA.  Section 503 of ERISA requires 
that a Plan have claims procedures in place that meet the requirements set forth under 29 
CFR 2560.503-1 of the Department of Labor Regulations. The claims procedures 
regulations require a plan to afford a plan participant or beneficiary two levels of 
administrative claim submission/appeal. Thus, providing Mrs. XXXXXX with only one 
administrative level of claim submission/appeal (to the Board of Trustees) is a violation of 
Section 503 of ERISA. Therefore, Mrs. XXXXXX assert, claims, and requests that she be 
afforded, if any of the claims set forth herein are denied, in whole or part, a second or 
“appeal” level of administrative review by the Plan before Mrs. XXXXXX is required to 
bring an action in Federal Court under Section 502(a) of ERISA. 
 
VII. Conclusion 
 

Mrs. XXXXXX requests that the Plan grant all claims and relief requested herein 
above. In summary, Mrs. XXXXXX first claims and requests that (i) the entire 50% Spouse 
Pension provided to Mr. and Mrs. XXXXXX in 2007 (i.e., both the portion that was paid 
to Mr. XXXXXX as the participant/annuitant and the portion paid to Mrs. XXXXXX per 
the surviving spouse annuity portion) be retroactively restored to the full amount of the 
50% Spouse Pension benefit as originally calculated in 2007 and, in the alternative if the 
50% Spouse Pension is not restored to full in its entirety, that (ii) Mrs. XXXXXX’s 
surviving spouse annuity portion of the 50% Spouse Pension awarded in 2007 be 
retroactively restored to the full amount of the surviving spouse annuity as originally 
calculated in 2007. Second, if the Plan does not grant the claim/relief requested to 
retroactively restored Mr. and/or Mrs. XXXXXX’s 50% Spouse Pension benefits to the 
full value as originally calculated in 2007, Mrs. XXXXXX claims and requests that the 
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Plan’s Overpayment Claim be waived and/or terminated. Third, in the event that the Plan 
denies any part of the previous claims, Mrs. XXXXXX’s claims and requests that the Plan 
follow the proper method of recovery of the Overpayment Claim, including determining 
the proper amount of interest, if any, to be applied to the Overpayment Claim.  

 
In addition, Mrs. XXXXXX claim and asserts that she is entitled to two levels of 

administrative review of her claims regarding this matter (and not just one level as the Plan 
is currently providing to Mrs. XXXXXX) before Mrs. XXXXXX is required to bring an 
action in Federal Court under Section 502(a) of ERISA. Finally, if any of Mrs. XXXXXX’s 
claims for relief contained in this letter are denied in whole or part and Mrs. XXXXXX has 
to seek relief in federal court under the applicable provisions of ERISA, Mrs. XXXXXX 
would assert all equitable claims and equitable defenses available to her including, without 
limitation, those set forth in Section V of this letter. 
 

My office appreciates your attention to this matter, and we look forward to your 
response.   
  

Sincerely,   
  
  
  

Martin Bolt 
Attorney  

  
Enclosure(s):  As stated  
  
cc:   Mrs. Shannon XXXXXX Via Electronic Mail and U.S. Mail 

 
Roger Curme, Attorney, SCPRP 
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