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ERISA SURVIVOR SPOUSE PENSION HEIRSHIP DISPUTE 
 

Client and her Husband were married for over 10 years, during most of which Husband 
participated in a collectively bargained single-employer pension plan (“Plan”). Unfortunately, after 
separation from employment, Husband passed away, and the Informant on his Texas Certificate of Death 
identified herself as Common Law Wife. Client negotiated with the Plan for survivor benefits for about 
one year without success then contacted SCPRP. SCPRP commenced communicating with the Plan and 
sent Informant a letter requesting she amend the Death Certificate, which she refused.  
 

In the course of investigation, a Probate of a Husband’s Handwritten Will Procedure was 
discovered to have occurred in a Texas Probate Court, and neither Client nor Informant had been noticed 
in the Probate Case. The Applicant and Executor of the Handwritten Will was Husband’s Daughter from a 
previous marriage. The sworn pleadings stated Husband was not married when he died. Client was 
mentioned in the Handwritten Will.  
  

In Texas, “A Certificate of Death may only be corrected with an [Application for Amendment] 
submitted by the informant, funeral director, immediate next-of-kin, or court of competent jurisdiction.  
ONLY THE ORIGINAL INFORMANT MAY AMEND THE MARITAL STATUS OF THE DECEASED. If the informant 
is unable or unwilling to request this change, a court of competent jurisdiction may make the 
determination of the marital status of the deceased in the following situations: a party claims he or she is 
the surviving spouse and is not listed as such, two, or more parties claim to be the surviving spouse, or the 
record shows the deceased to have been divorced, never married, or widowed and no surviving spouse is 
listed, and a party is claiming to be the surviving spouse.” HANDBOOK ON DEATH REGISTRATION, Texas 
Department of State Health Services Vital Statistics Unit, Rev. 03/2016, Page 13; Texas Health & Safety 
Code Section 191.028.  
 

A Texas Probate Court may determine the decedent's heirs and the heirs' respective shares and 
interests in the decedent's estate through a proceeding to declare heirship (Texas Estates Code 202.001) 
including when: (1)  there has been a will probated in Texas or elsewhere or an administration in Texas of 
a decedent's estate, but: (A)  property in Texas was omitted from the will or administration; or (B)  no final 
disposition of property in Texas has been made in the administration; or (2)  it is necessary for the trustee 
of a trust holding assets for the benefit of a decedent to determine the heirs of the decedent (Texas 
Estates Code 202.002). 
 
 SCPRP filed an Application to Determine Heirship wherein Client was Applicant (attached) in the 
Texas Probate Court where Husband’s Handwritten Will was probated. The Court granted Applicant’s 
request to waive court costs, but not including out-of-county private process server fees for Informant & 
Daughter.  While the Probate Court case was pending, and before an Attorney Ad Litem was appointed by 
the Court, the Plan switched course and determined Client was the survivor beneficiary (Letters from Plan 
attached), no claim for benefits under the Plan ever having been filed by Client. The Plan sent Client the 
Application form for survivor pension benefits and the Application to Determine Heirship case in Probate 
Court was non-suited. Note: the Attorney Ad Litem Fee would have been in the $750.00+ range and the 
responsibility of Applicant/Client. 
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PENTEGRA DEFINED BENEFIT PLAN FOR FINANCIAL INSTITUTIONS 

 
The Pentegra Defined Benefit Plan for Financial Institutions (“Pentegra Plan”) is a large, non-

profit, IRS qualified, tax-exempt, multiple employer pension plan and trust covered by Title IV of ERISA. 
Participating Employers include the U.S. Office of the Comptroller of the Currency and participating 
employees include former employees of the U.S. Office of Thrift Supervision (OTS).  
 

Congress responded to the Savings & Loan debacle in part by overhauling regulation of the 
industry. See Financial Institutions Reform, Recovery, and Enforcement Act of 1989 ("FIRREA"), Pub.L. No. 
101-73, 103 Stat. 183 (1989) (principally codified at scattered sections of 12 U.S.C.). FIRREA in part 
mandated that some 2,500 Bank employees involved in regulatory activities be transferred to and 
become federal employees. See FIRREA §§ 403(c) & 722(a), 103 Stat. 361, 426, reprinted at 12 U.S.C. § 
1437 note (Supp.1990). OTS therefore became responsible for paying these employees and funding their 
retirement benefits. See id. § 723(b), 103 Stat. 428, reprinted at 12 U.S.C. § 1437 note (Supp.1990). Before 
the transfer, OTS made arrangements to join the Financial Institutions Retirement Fund (now the 
Pentegra Plan) as a participating employer so that the transferred employees could continue to accrue 
benefits in the Fund. Transferred U.S. Government employees were given an election to stay in the 
Financial Institutions Retirement Fund (FIRF) or participate in Federal Employee Retirement System 
(FERS). Years later, Section 312 of the Dodd-Frank Wall Street Reform and Consumer Protection Act in 
part mandated merger of OTS with the Office of the Comptroller of the Currency (OCC) as of 21 July 2011. 
The OTS ceased to exist on 19 October 2011.  
 

The Summary Plan Description of the Pentegra Defined Benefit Plan for Financial Institutions as 
Adopted by the Office of the Comptroller of the Currency for former employees of the Office of Thrift 
Supervision, January 1, 2018, contains the standard Statement of ERISA Rights. However, information 
including benefit calculations for transferred employees who elected to remain in FIRF must be requested 
by the federal employer.  
 
12 U.S. Code § 5432. Transfer of employees  
(1) Retirement benefits for transferred employees  

(A) In general  
(i) Continuation of existing retirement plan  

Each transferred employee shall remain enrolled in the retirement plan of the transferred employee, for 
as long as the transferred employee is employed by the Office of the Comptroller of the Currency or the 
Corporation. 

(ii) Employer’s contribution  
The Comptroller of the Currency or the Chairperson of the Corporation, as appropriate, shall pay any 
employer contributions to the existing retirement plan of each transferred employee, as required under 
each such existing retirement plan. 

(B) Definition  
In this paragraph, the term “existing retirement plan” means, with respect to a transferred employee, the 
retirement plan (including the Financial Institutions Retirement Fund), and any associated thrift savings 
plan, of the agency from which the employee was transferred in which the employee was enrolled on the 
day before the date on which the employee was transferred. 
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