TIME LIMITATIONS: SOME CONSIDERATIONS FOR PENSION
COUNSELING PROJECTS

. FIRST CONTACT WITH PERSON SEEKING ASSISTANCE FROM
PROJECT

---1f a caller’s problem involves a claim for benefits, the procedural status of the claim
and existence or nonexistence of deadlines or potential deadlines should be ascertained at
the outset.

---The last notice or letter that a caller has received from a pension fund is often helpful
in determining if there are any closely approaching deadlines.

Il. ERISA-REGULATED PLANS: CLAIMS FOR RETIREMENT OR
SURVIVOR BENEFITS
A. In General
---ERISA itself has no statute of limitations for claims concerning the type of benefits
with which most of our callers are concerned: retirement benefits and survivor benefits,
which participants and beneficiaries may enforce by bringing a civil action under ERISA
§ 502(a)(1)(B), 29 U.S.C. 8 1132(a)(1)(B).
---Courts, however, have universally insisted that, despite Congress’s omission, there
must be a time limitation for filing suits even when the claimant’s eligibility is
uncontested. Accordingly, courts, choosing “the most nearly analogous” limitations
period of the state in which the federal courthouse is located, normally borrow the
limitations period for actions for breach of contract. See, e.g., Miles v. New York State
Teamsters Pension & Ret. Fund Employee Ben. Plan, 698 F.2d 593 (2d Cir. 1983).
---The time to file suit may also be shortened if the plan--sometimes in the form of what
is actually an insurance policy with an “ERISA information” section--provides for a
shorter period. See, e.g., Salisbury v. Hartford Life & Acc. Co., 583 F.3d 1245, 1247
(10" Cir. 2009). The shorter period must be reasonable and, if issued by an insurance
company doing business in the state, must presumably comport with the requirements of
the state’s insurance law. Cf. Panepinto v. New York Life Ins. Co., 90 N.Y.2d 717, 688
N.E.2d 241 (1997).
B. Internal Appeals
---The deadlines for internal appeals are relatively short, and failure to meet them can be
fatal to a claim no matter how meritorious.
---The validity of an internal appeal deadline will normally be sustained if it meets the
minimal standards set by the Secretary of Labor, in the regulations promulgated under
ERISA § 503, 29 U.S.C. § 1133, such as providing the claimant at least sixty days to
make the appeal. 29 CFR 8 2560.503-1(h)(2)(i). Of course, pension documents may be
drafted to be more generous than the Secretary’s regulations, but, as with other
requirements, internal appeal deadlines are rarely significantly longer than that required
for the plan to maintain ERISA-qualified status.
---For the time to make an internal appeal to start running, there normally must be a
decision that

set[s] forth, in a manner calculated to be understood by the claimant--

(1) The specific reason or reasons for the adverse determination;

(i) Reference to the specific plan provisions on which the determination is based,



(iii) A description of any additional material or information necessary for the
claimant to perfect the claim and an explanation of why such material or
information is necessary;
(iv) A description of the plan's review procedures and the time limits applicable to
such procedures, including a statement of the claimant's right to bring a civil
action under section 502(a) of the Act following an adverse benefit determination
onreview. . ..
29 CFR § 2560.503-1(g).
---In a case in which a plan denies a claim because the internal appeal deadline was
missed, the district court may dismiss the suit on the ground that the plaintiff failed to
exhaust administrative remedies. See, e.g, Morillo v. 1199 SEIU Benefits Funds, 783
F.Supp.2d 487 (S.D.N.Y. 2011) (dismissing suit because the claimant failed to exhaust
her administrative remedies, the plan’s trustees having refused to consider her claim on
the merits after she missed the sixty-day internal appeal deadline).
---If an internal appeal deadline is approaching and the claimant lacks time to submit a
detailed letter supporting the internal appeal, it is better to submit a short, even if
perfunctory, letter in support of the appeal than miss the deadline.
---A short letter appealing a denial may include a request for a reasonable period of time
to submit additional papers in support of the appeal. If practicable, a claimant or
advocate may, in the same letter, ask to attend and speak at the meeting at which the
appeal will be decided.
---After an appeal is made, a follow-up telephone call the plan administrator or counsel
can be useful, especially when the clam concerns a multiemployer plan in which appeals
are determined at periodically scheduled meetings of trustees.
---If the claimant has already missed the appeal deadline, an appeal should still be
submitted. Some plans “will not stand on ceremony” and will adjudicate an appeal on the
merits even if late.
---In some instances, an advocate should inform the trustees (or other entity or individual
empowered to determine the appeal) of special circumstances that make consideration of
an untimely appeal appropriate. The plan may also agree to extend the appeal deadline
prior to its expiration, but any extension should be confirmed in writing before that time
arrives.
C. Suits for Benefits Under 29 U.S.C. § 1132(a)(1)(B)
---An advocate should be aware of the time limitation for filing suits, even it the advocate
does not ordinarily litigate pension cases. Knowledge of such time limitations may
facilitate the timely referral of the case to other counsel for possible litigation and may
also ensure that clients are made aware of all their options, including their right to file
suit pro se.
---ERISA’s permissive venue provisions might permit a claimant to choose to litigate in a
state with a more generous analogous statute of limitation.
---With respect to statutes of limitation, an area of frequent contention is the point in time
at which the time starts to run.
---The case law in this area is relatively unsettled, and advocates should err on the side of
caution, even if the current state of the law in their circuit suggests such caution is
unnecessary.



---Most courts have taken the position that the statute of limitations does not begin to run
until the claimant either knows or has reason to know that the pension plan has made an
adverse decision.

---As a corollary of this rule, a statute of limitations has been held not to begin to run
until there has been exhaustion of administrative remedies. See, e.g., White v. Sun Life
Assur. Soc. of Canada, 488 F.3d 240, 247 (4" Cir. 2007) (ERISA’s “interlocking
remedial structure does not permit an ERISA plan to start the clock ticking on civil
claims while the plan is still considering internal appeals.”).

---However, other courts have held that the statute of limitations is not tolled during the
administrative process. Cf. Radford v. General Dynamic Corp., 151 F.3d 395 (5" Cir.
1998) (involving a “Varity claim™).

---Even in jurisdictions in which a claim generally does not “accrue” until exhaustion has
taken place, the statute of limitation has been held to run when there has been an
unequivocal adverse determination, even when the determination was made before
retirement and without the making of a formal claim for benefits or formal decision
denying the claim. Carey v. International Brotherhood of Electrical Workers Local 363
Pension Plan, 201 F.3d 44 (2d Cir. 1999).

---Advocates should therefore be alert to all instances in which a client has made an even
casual inquiry about his or her entitlement to benefits.

---The time to file suit may be also be found to run from the time the plan failed to make
a final determination within the relevant time limitation prescribed by 29 CFR §
2560.503-1(h)(4), which, in most cases involving retirement benefits, will be sixty days
or, if extended, not more than 120 days. See Mason v. Aetna Life Ins. Co., 901 F.2d 662,
663n.3 (8" Cir. 1990).

---In certain circuits, the statute of limitations has been held to begin to run at the time an
adverse action is taken even if the action was concededly illegal and even if it would not
have been reasonable for the participants to have been aware that such an action had been
taken. See Thompson v. Retirement Plan for Employees of S.C. Johnson & Son, Inc., 651
F.3d 600 (7™ Cir. 2011), petitions for cert. filed, 80 USLW 3430 (Jan. 3 and Feb. 6,
2012).

Il. ERISA-REGULATED PLANS: ACTIONS FOR BREACH OF FIDUCIARY

DUTY

Under Section 313 of ERISA,
[n]o action may be commenced under this subchapter with respect to a fiduciary's
breach of any responsibility, duty, or obligation under this part, or with respect to
a violation of this part, after the earlier of--
(1) six years after (A) the date of the last action which constituted a part of the
breach or violation, or (B) in the case of an omission the latest date on which the
fiduciary could have cured the breach or violation, or
(2) three years after the earliest date on which the plaintiff had actual knowledge
of the breach or violation; except that in the case of fraud or concealment, such
action may be commenced not later than six years after the date of discovery of
such breach or violation.

29 U.S.C. § 1113.



---The most cautious way of applying this limitation period is to assume the applicability,
depending on which is shorter, of a limitation period of six years from the breach or three
years from its discovery. The only exception is that of fraud and concealment, which
extends the limitation period to six-years from their discovery. Again, erring on the side
of caution, even if one believes there has been fraud or deception, it is best to assume the
applicability of one of the shorter time periods unless, of course, they have both already
expired.

1. PUBIC EMPLOYEE PENSIONS

---Public-sector plans are governed by statute and the internal deadlines will be found in
its governing statute.

---The time limitation for seeking review in state or federal court is either in the statute or
in a separate statute governing judicial review of administrative determinations.

---Be on guard: for short internal deadlines and very short statutes of limitation.

IV. CHURCH PLANS

With church plans, one is basically dealing with contract law and therefore need to look
at the words the relevant contract or other writings, state statues governing contracts and
employment law, and to the common law governing actions for breach of unilateral
contract.



Westlaw

Page 1

651 F.3d 600, 51 Employee Benefits Cas. 2852, Pens. Plan Guide (CCH) P 24009W

(Cite as: 651 F.3d 600)

United States Court of Appeals,
Seventh Circuit.
Michael THOMPSON, et al., Plaintiffs—Appellants,
Cross—Appellees,
V.

RETIREMENT PLAN FOR EMPLOYEES OF S.C.
JOHNSON & SON, INC., and Retirement Plan for
Employees of JohnsonDiversey, Inc., Defendants—

Appellees, Cross—Appellants.

Nos. 10-3917, 10-3918, 10-3988, 10-3989.
Argued May 13, 2011.
Decided June 22, 2011.
Rehearing and Suggestion for Rehearing En Banc
Denied Aug. 5, 2011.

Background: Participants in cash balance retirement
plans brought class action alleging that plans violated
Employee Retirement Income Security Act (ERISA)
by impermissibly backloading pension benefits and
incorrectly calculating lump-sum distributions paid to
pre-retirement age plan participants. The United
States District Court for the Eastern District of Wis-
consin, J.P. Stadtmueller, J., 716 F.Supp.2d 752,
granted parties motions for summary judgment in
part. Parties appealed.

Holdings: The Court of Appeals, Cudahy, Circuit
Judge, held that:

(1) hints that appeared among pages of various circu-
lations distributed over course of months did not trig-
ger limitations period;

(2) claims of participants accrued at time that each
participant  received incorrectly-calculated pre-
retirement lump-sum distribution; and

(3) generalized grant of interpretive discretion to ad-
ministrator did not authorize administrator to contro-
vert clear terms of plan that reserved power to amend
to company.

Affirmed in part, reversed in part, and remanded.
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Clear and unequivocal repudiation of partici-
pants' relatively obscure rights in cash balance re-
tirement plan to future interest credits under ERISA
did not occur, as required for limitations period to
accrue, where there was only oblique guidance about
crucial flaw at issue through references to lump-sum
distributions and most illuminating statements that
early lump-sum distributions would not be increased
to reflect present value of future interest credits con-
tinuing to age 65 were found in informal plan news-
letters as opposed to more legally weighty summary
plan description (SPD). Employee Retirement In-
come Security Act of 1974, 8 502(a), 29 U.S.C.A. §
1132(a); W.S.A. 893.43.
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231HVII Pension and Benefit Plans

231HVII(A) In General
231Hk407 k. Preemption. Most Cited Cas-

Accrual of ERISA claims is governed by federal
law, although the statute of limitations itself is bor-
rowed from state law. Employee Retirement Income
Security Act of 1974, § 2 et seq., 29 U.S.C.A. § 1001

et seq.
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A claim to recover benefits under ERISA provi-
sion that allows a plan participant to seek equitable
remedies for breach of fiduciary duty accrues upon a
clear and unequivocal repudiation of rights under the
pension plan which has been made known to the ben-
eficiary. Employee Retirement Income Security Act
of 1974, § 502(a), 29 U.S.C.A. § 1132(a).

[4] Labor and Employment 231H €480

231H Labor and Employment
231HVII Pension and Benefit Plans
231HVII(C) Fiduciaries and Trustees
231Hk479 Notice and Disclosure Require-
ments
231Hk480 k. In general. Most Cited
Cases

Generic ERISA plan communications can pro-
spectively repudiate unequivocally participant rights;
usually some direct communication to a participant
who is actually pressing the issue is involved. Em-
ployee Retirement Income Security Act of 1974, §
502(a), 29 U.S.C.A. § 1132(a).

[5] Limitation of Actions 241 €295(14)

241 Limitation of Actions
24111 Computation of Period of Limitation
24111(F) Ignorance, Mistake, Trust, Fraud,
and Concealment or Discovery of Cause of Action
241Kk95 Ignorance of Cause of Action
241k95(14) k. Labor and employment.
Most Cited Cases

ERISA claims of participants in cash balance re-
tirement plan accrued at time that each participant
received incorrectly-calculated pre-retirement lump-
sum distribution, not when participants were in-
formed that plans' method of calculating lump-sum
benefits violated ERISA, since informational circu-
lars confirmed that no additional benefits would be
forthcoming after lump-sum distribution and distribu-
tions had been calculated consistent with plan docu-
ment and every plan communication; although plan
did not mention wash calculation, participants did not
need to see wash calculation language because denial
of future interest credits was unlawful. Employee
Retirement Income Security Act of 1974, § 502(a),

29 U.S.C.A. 8 1132(a); W.S.A. 893.43.

[6] Labor and Employment 231H €445

231H Labor and Employment
231HVII Pension and Benefit Plans
231HVII(B) Plans in General
231Hk443 Amendment of Plan
231Hk445 k. Right to amend. Most
Cited Cases

Generalized grant of interpretive discretion to
ERISA plan administrator did not authorize adminis-
trator to controvert clear terms of plan that reserved
power to amend to company, and thus district court
had assume its accustomed responsibility for calcu-
lating participants' recovery for administrator's incor-
rect calculation of lump-sum distributions paid to
pre-retirement age plan participants. Employee Re-
tirement Income Security Act of 1974, § 502(a), 29
U.S.C.A. § 1132(a).

*601 Eli  Gottesdiener  (argued), Attorney,
Gottesdiener Law Firm, Brooklyn, NY, for Plain-
tiffs—Appellants, Cross—Appellees.

Paul D. Clement (argued), Attorney, Bancroft PLLC,
Washington, DC, G. Michael Halfenger, Attorney,
Foley & Lardner LLP, Milwaukee, WI, Lawrence C.
DiNardo, Attorney, Jones Day, Chicago, IL, for De-
fendants—Appellees in Docket Nos. 10-3917, 10-
3918,

Paul D. Clement (argued), Attorney, Bancroft PLLC,
Washington, DC, Lawrence C. DiNardo, Attorney,
Jones Day, Chicago, IL, for Defendant—Appellant in
Docket No. 10-3988.

G. Michael Halfenger, Attorney, Foley & Lardner
LLP, Milwaukee, WI, for Defendant—Appellant in
Docket No. 10-3989.

Before CUDAHY, KANNE and TINDER, Circuit
Judges.

CUDAHY, Circuit Judge.

The plaintiffs, former members of the S.C. John-
son and JohnsonDiversey cash balance pension plans,
appeal from an order of the district court dismissing
some of their claims as untimely. They also appeal

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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from the district court's method for calculating the
plaintiffs' recovery. The Plan defendants cross-
appeal, contending that all the plaintiffs' claims are
untimely, and also taking issue with the district
court's damages calculation method. For the reasons
that follow, we affirm the district court in most re-
spects but reverse in part and remand for it to recon-
sider the method of damages calculation.

I. Background
A. Facts

In 1998 S.C. Johnson & Son amended its ERISA
plan, converting it from a traditional defined benefit
plan into a “cash balance” plan. Cash balance plans
are formally classified as defined benefit plans, but
they function more like defined contribution plans, in
particular by providing an account balance for each
participant. But *602 a cash balance plan participant's
balance is only a “notional” tool for estimating pen-
sion benefits—not an actual account containing mon-

ey.

As amended, the S.C. Johnson Plan provided that
each participant's notional account balance would be
increased by annual “interest credits.” The Plan cal-
culated interest at the greater of 4%, or 75% of the
Plan's rate of return on its investments. Further, the
Plan provided that, if a participant left the Plan before
reaching age 65, the participant could take a lump-
sum distribution of the value of the account. Howev-
er, the provisions of the Plan ensured that any lump-
sum distribution would be only the current account
balance. No upward adjustment would be made for
the future interest credits the participant would earn
by staying in the Plan.

The ERISA statute has something to say about
early lump-sum distributions: they must be the “actu-
arial equivalent” of the value of the account at age
65. 29 U.S.C. § 1054(c)(3); see Berger v. Xerox
Corp. Ret. Income Guar. Plan, 338 F.3d 755, 759
(7th Cir.2003). The drafters of the present Plans were
obviously aware of this rule, because they included §
5.2, which states:

The Cash Balance Account is the Actuarial Equiva-
lent of the projected annuity at normal retirement
because the Plan deems the return on 30 year
Treasuries to be the reasonable rate of return to as-
sume for purposes of that projection....

This section created a wash calculation designed
to add zero interest to lump-sum distributions. This is
because during the relevant period ERISA prescribed
that, when calculating the present value of lump-sum
distributions, plans should use the 30—year Treasury
rate as the discount rate.™! So if a participant was
leaving at age 40, the Plan would calculate interest
out to age 65 at the 30-—year Treasury rate, as pre-
scribed in § 5.2 of the Plan—then discount it back to
age 40 at the exact same rate, as prescribed by the
statute. The participant would therefore receive as a
net amount only his current account balance (without
future interest).

FN1. LR.C. § 417(e)(3)(A)(ii)(I1) (2000).
This statutory prescription was in effect
from 1994 to 2006. Prior to 1994, the federal
Pension Benefit Guaranty Corporation set
the appropriate discount rate. See Tax Re-
form Act of 1986, Pub.L. No. 99-514, §
1139(b), 100 Stat.2085, 2487 (1986). Effec-
tive in 2007, this entire calculation was no
longer required because Congress sanc-
tioned lump-sum distributions at no more
than the cash balance account value. See
Pension Protection Act of 2006, Pub.L. No.
109-280, & 701(a)(2), 120 Stat. 780, 920,
984 (2006).

This provision was concededly unlawful. The
30-year Treasury rate, despite the Plan's ipse dixit,
did not produce the “actuarial equivalent” of what the
Plan provided to ongoing participants—interest cal-
culated at the greater of 4% or 75% of the Plan's rate
of return. The Plans effectively penalized lump-sum
distributees by voiding their future interest credits,
and this violated ERISA. See Berger, 338 F.3d at
761; Esden v. Bank of Boston, 229 F.3d 154, 168 (2d

Cir.2000).

B. Procedural History

The plaintiffs, participants in the S.C. Johnson
Plan 2 who received lump-sum distributions,*603
filed this suit in the Eastern District of Wisconsin on
November 27, 2007. The Plan defendants moved to
dismiss on the ground that the plaintiffs had not ex-
hausted the internal Plan remedies, but the district
court denied the motion in November of 2008. Some-
time thereafter, the Plans conceded the unlawfulness
of the lump-sum provisions.
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ENZ2. There are actually two Plan defendants
(and two Plans) here: The S.C. Johnson
Plan, and the JohnsonDiversey Plan. The
JohnsonDiversey Plan split from the S.C.
Johnson Plan effective January 1, 1999—
seven months after the transition to a cash
balance plan. The relevant provisions of the
two plans are substantively identical. Dates
relevant to the statute of limitations are dif-
ferent, but insignificantly so. To avoid repe-
tition, we refer throughout to the dates that
apply to the S.C. Johnson Plan. This opinion
applies to all parties and resolves the entire
appeal.

The parties filed cross-motions for summary
judgment. The Plan defendants argued inter alia that
the plaintiffs' claims were time-barred. In March of
2010, the district court partially resolved the sum-
mary judgment motions. At the outset, the court held
that the applicable statute of limitations was Wiscon-
sin's six-year contract limitations period. Wis. Stat. §
893.43.

Next, the court had to determine when the plain-
tiffs' claims accrued, a determination governed by
federal law. See Young v. Verizon's Bell Atl. Cash
Balance Plan, 615 F.3d 808, 816 (7th Cir.2010). The
court was faced with three possible accrual dates.
First, it could hold that the claims accrued in 1998 or
1999, when the Plans distributed to participants SPDs
and other informational material about the new cash
balance Plan. Second, the court could hold that the
claims accrued at the time the plaintiffs received their
deficient lump-sum distributions. Third, it could hold
that even the receipt of the lump-sum distributions
did not start the limitations period, and so the plain-
tiffs' claims accrued at some later, unspecified time.
Wisely, the court had divided the plaintiffs into two
subclasses: subclass A, plaintiffs who had received
their lump-sum distributions after November 27,
2001 (six years prior to filing suit), and subclass B,
plaintiffs who had received their lump-sum distribu-
tions before November 27, 2001. The court held that
the claims accrued when the plaintiffs received their
lump-sum distributions; therefore, the subclass A
plaintiffs were timely and the subclass B plaintiffs
were untimely.

Since the Plan had admitted its wash calculation
was unlawful, the court next had to consider subclass

A's recovery. The subclass A plaintiffs were entitled
to the value, at the time of their lump-sum distribu-
tions, of future interest payments of 4% or 75% of the
Plan's investment return rate. Of course, there is no
formula to capture that value conclusively since there
is no way of knowing ex ante what the Plan's annual
investment returns will be.

Both the plaintiffs and the Plan defendants asked
for summary judgment in favor of their proposed
method of calculating the wrongly deprived future
interest credits. But the district court did not select a
method. Instead, it “order[ed] that [the Plans] recal-
culate lump sum distributions pursuant to the re-
quirements of the law.” The court further provided
that if the parties “are unable to reach an agreement

. they remain free to resubmit the issue to the
court....” The court relied on Durand v. Hanover Ins.
Group, Inc., 560 F.3d 436, 442 (6th Cir.2009), as
authority for delegating the recovery issue to the par-
ties.

Unsurprisingly, the parties could not agree on a
method of calculating future interest credits. The dis-
trict court received further briefing on how to calcu-
late the recovery,™2 and issued an order resolving the
matter in August of 2010. In so doing, the court cred-
ited the Plan defendants' contention that they were
entitled to deference in choosing the appropriate
method. The court stated in relevant part, *604 “[t]he
court believes that Conkright™* supports referral of
the interest crediting rate question to the Plans and
compels a grant of deference to the Plans' proposed
method for recalculating lump sum distributions.”
Then, the court selected a modified version of the
Plan defendants' second proposed method, which
provided that future interest should be calculated by
using the Plans' average return rate over the five
years leading up to each participant's lump-sum dis-
tribution.

EN3. The parties have supplied detailed
briefing on several methods of calculating
future interest credits, but our holding makes
it unnecessary to discuss them in depth.

FN4. Conkright v. Frommert, — U.S. ——
, 130 S.Ct. 1640, 176 L.Ed.2d 469 (2010).

The plaintiffs timely appealed, and the Plans
timely cross-appealed. We perceive the questions
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presented in this appeal to be as follows:
1) Timeliness

a) Did the plaintiffs' injuries accrue when the
Plan circulated information about the conversion
to a cash balance plan in 1998 and 1999?

b) If not, did the plaintiffs' injuries accrue when
they received lump-sum distributions affected by
the unlawful Plan provision?

2) The Plaintiffs' Recovery

a) Should the district court determine how future
interest credits should be valued for purposes of
determining subclass A's recovery, or should the
parties?

b) Is the Plan defendants' proposed method of
calculating future interest credits entitled to def-
erence?

c) How should the plaintiffs' future interest cred-
its be calculated?

I1. Analysis
A. Statute of Limitations

[1] Neither party is completely satisfied with the
district court's statute of limitations ruling. The Plan
defendants argue that the court was correct to rule
that subclass B was untimely, since their lump-sum
distributions occurred over six years before they filed
their complaint. But the Plans would have us go far-
ther and find subclass A untimely as well, because
they believe all participants were informed of the
relevant Plan provisions in 1999 (and the lawsuit was
filed after 2005). The plaintiffs argue that the court
was correct to rule that subclass A was timely, and
that subclass B should also have been treated as time-
ly because the lump-sum distributions did not start
the statute of limitations clock.

[2][3] As the district court appreciated, accrual
of ERISA claims is governed by federal law, alt-
hough the statute of limitations itself is borrowed
from state law. See Young, 615 F.3d at 816. We have
held that “[t]he general federal common law rule is
that an ERISA claim accrues when the plaintiff
knows or should know of conduct that interferes with

the plaintiff's ERISA rights.” 1d. at 817. Further, “a
claim to recover benefits under § 502(a) accrues ‘up-
on a clear and unequivocal repudiation of rights un-
der the pension plan which has been made known to
the beneficiary.” » Id. (quoting Daill v. Sheet Metal
Workers' Local 73 Pension Fund, 100 F.3d 62, 65

(7th Cir.1996)).588

ENS5. Our accrual analysis differs from the
district court's because the district court re-
lied on language that derives from cases
considering violations of ERISA § 510, “In-
terference with protected rights.” See Tolle
v. Carroll Touch, Inc., 977 F.2d 1129, 1139
(7th Cir.1992). The reason we formulated an
independent accrual framework for § 510
claims in Tolle was precisely because we be-
lieved that the considerations underlying ac-
crual in cases brought under § 502(a) (like
the present case) were distinguishable. We
do not hold that the Tolle analysis is inappli-
cable, but we prefer to decide this case in re-
liance on accrual precedents specific to 8§
502(a).

*605 We affirm the district court's rulings on the
statute of limitations questions. Although it is a very
close question, we disagree with the Plan defendants
that certain SPDs and informational material distrib-
uted to Plan participants in 1998 and 1999 amounted
to an “unequivocal repudiation” sufficient to trigger
the statute of limitations.

The record contains several Plan informational
communications circulated around 1999 that touch on
lump-sum distributions. The 1999 SPD stated, “[y]ou
can choose from several payment options including a
lump sum payment and several types of ... annuities.
You can also choose to leave your money in the plan
and continue to earn investment credits.” The SPD
then described the lump-sum payment option as fol-
lows: “[t]he entire value of your account is paid in
one payment. No further pension benefit will be
available from the Company.” It later stated, “[y]ou
can ... choose to leave your money in your retirement
account after you leave the Company up until age 65.
Each year, your Cash Balance Account will receive
an investment credit.”

We think that these SPD statements were inade-
quate to convey the crucial defect in the Plans: that
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early lump-sum distributions would not be increased
to reflect the present value of future interest credits
continuing to age 65. True, the 1999 SPD told partic-
ipants that they would not earn investment credits if
they left the Plan. But that would have been true even
with a properly-functioning plan, because such a plan
would incorporate the projected value of future inter-
est payments into the lump sum and then discontinue
those interest payments. And stating that “[t]he entire
value of your account [will be] paid in one payment”
does not elucidate how that value is decided.

The Plans' “Investing in You” newsletters also
touched on lump-sum distributions, although like the
SPDs they usually left considerable room for uncer-
tainty. For instance, the statement that participants
could think of their cash balance account as “much
like a savings account” could be read to suggest that
lump-sum distributions would be in the amount of the
account balance only. But this was a generic compar-
ison to illustrate the difference between the compa-
ny's traditional pension plan and the new cash bal-
ance plan. There was no explanation of how far the
analogy carried, and a participant obviously would
have been incorrect to assume that the cash balance
plan was like a bank account in every respect. It is
true that several “Investing in You” newsletters stated
that a lump-sum distribution would be in the amount
of the cash balance account. We conclude, although
not without some difficulty, that this too was inade-
quate to initiate the limitations period, if only because
these newsletters were obviously meant to be a sim-
plified explanation of a transition from one compli-
cated plan structure to another. In the context in
which it appeared, this incidental statement would
not likely alert a participant that he was being de-
prived of something to which he might be entitled.
We do not assume that a participant would have un-
derstood it to have a legal effect or to mean that the
terms of the Plan itself unlawfully omitted the ob-
scure future interest right. And a participant familiar
with the right to future interest might still assume that
the future interest credits would somehow be incor-
porated in the account balance.

[4] In all, we think these SPD and newsletter
statements are a collection of hints. They are assem-
bled in one place for purposes of this litigation, but
from the perspective of Plan participants they ap-
peared*606 among the pages of various circulations
distributed over the course of months. Although it is

certainly possible that generic Plan communications
can prospectively repudiate unequivocally participant
rights, see, e.g., Winnett v. Caterpillar, Inc., 609 F.3d
404, 410 (6th Cir.2010),™6 we note that the more
traditional case in which recovery is barred involves
some direct communication to a participant who is
actually pressing the issue.™ In the present case,
given the relative obscurity of the right at issue, the
fact that most of the Plans' references to lump-sum
distributions offered only oblique guidance about the
crucial flaw at issue here, and the fact that the most
illuminating statements were found in informal Plan
newsletters as opposed to the more legally weighty
SPDs, we think that there has been no clear and une-
quivocal repudiation of the participants' rights to fu-
ture interest credits under ERISA. Accordingly, the
district court properly held that the statute of limita-
tions period did not begin in 1998 or 1999.

ENG. In that case, the plan unequivocally re-
pudiated a guarantee of no-cost medical
benefits by a statement in the SPD that after
a certain trust was depleted, “monthly pre-
mium contributions from retirees will be re-
quired.” Id.

EN7. See, e.g., Carey v. IBEW Local 363
Pension Plan, 201 F.3d 44, 46 (2d Cir.1999)
(pension plan unequivocally repudiated Car-
ey's benefits with letter stating “you lost all
your pension services credits due to the fact
that you incurred a break in service prior to
being vested.”); Daill v. Sheet Metal Work-
ers' Local 73 Pension Fund, 100 F.3d 62, 66
(7th Cir.1996) (Union unequivocally repudi-
ated Daill's § 502(a)(1) claim for a pension
when, in “[a] three-page letter, the fund
carefully and comprehensively explained the
basis for its decision” that Daill was ‘not en-
titled to a pension from Local 73.” 7).

[5] We further agree with the district court that
when the participants received their lump-sum distri-
butions, this served as an unequivocal repudiation of
any entitlement to benefits beyond the account bal-
ance. As noted above, informational circulars con-
firmed that after a lump-sum distribution, no addi-
tional benefits would be forthcoming. Given that the
distributions were calculated consistent with the Plan
document and every Plan communication, the lump-
sum distributions served as the final step of a clear
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repudiation of the participants' entitlement to any-
thing different.

We specifically reject the plaintiffs' argument, in
support of the thesis that the lump-sum distributions
did not start the running of the statute of limitations,
that they could not have understood their injury with-
out seeing the full Plan document. Contrary to the
plaintiffs' argument, the Plan defendants did not im-
properly conceal the wash calculation in the Plan
document; they never mentioned it to the participants
because it was designed to have no effect. Moreover,
the plaintiffs did not need to see the wash calculation
language in the Plan to understand that they had re-
ceived their account balance and nothing more. Be-
ginning in 2003 the denial of future interest credits
was unlawful under squarely applicable precedent
from this court. See Berger, 338 F.3d at 763.78

ENS8. Here, we must pause to address an ar-
gument by the plaintiffs that surfaced for the
first time at oral argument. We discuss it in
the interest of getting the law right. The
plaintiffs referred to Walker v. Monsanto
Co. Pension Plan, 614 F.3d 415 (7th
Cir.2010), for the proposition that the right
to future interest credits derives from the
ERISA plan, and not from the ERISA stat-
ute. Thus, the plaintiffs argue, they needed
to see the Plan document to know that they
had been injured. We will not recount the
complex and entirely distinguishable facts of
Walker, because it does not say what the
plaintiffs contend. The present plaintiffs did
not need to reference the Plan to understand
their injury; they needed to reference the
ERISA statute and law interpreting it. Those
sources may be obscure, but that will not be
held against the defendants.

*607 The plaintiffs point to this court's 2010
opinion in Young for the proposition that a lump-sum
distribution does not start the statute of limitations
clock. In Young, we stated,

Verizon argues that Young's claim accrued ... when
she received her lump-sum benefit.... At that time,
however, the parties' dispute over the correct inter-
pretation of the Plan had not developed. And noth-
ing suggests that the $286,095 payment that Young
received should have been a red flag that she was

underpaid.... The 1998 payment that Young re-
ceived was not so inconsistent with her current
claim for additional benefits as to serve as a clear
repudiation.

Young, 615 F.3d at 816. But Young does not
control this case for two reasons.

First, the right that the lump-sum distribution
needed to “clearly repudiate” was very different in
Young. In that case, the trustees were ignoring a
scrivener's error in the Plan document and distrib-
uting lump sums that were smaller than the Plan liter-
ally prescribed. Id. at 814. Thus, the lump-sum distri-
bution did not place Young on notice that the Plan
was ignoring one factor in a complex formula in the
plan document. Here, in contrast, the lump-sum dis-
tribution merely needed to show that participants
would receive their account balance and no more.
That simple fact is what made the Plans unlawful.

The second reason Young is not controlling is
that unlike the present plaintiffs, the plaintiff in
Young exhausted the plan's internal remedies. Id. at
814. She thereby furnished an alternative accrual
date: the date the plan finally denied her claim.
Young persuaded us that her lump-sum distribution
did not alert her to her injury (for the reasons detailed
above), so we gave her the benefit of the later accrual
date. Id. at 816. In view of those facts, the present
plaintiffs are not really asking to be treated like the
Young plaintiff at all. They have been given a pass on
exhausting their internal remedies, and they now in-
vite us to extend Young by allowing them to slip by
with no accrual date.™2 We will not thereby approve
nullification of the statute of limitations. Hence, we
reject both the plaintiffs' and the defendants' objec-
tions to the district court's conclusions on the limita-
tions issue.

EN9. Or at least, the plaintiffs would like us
to apply an accrual date that presupposes
that the injury was somehow concealed from
them. We have rejected the plaintiffs' theory
that any such concealment has occurred.

B. Who Chooses the Method of Calculating Subclass
A's Recovery

[6] The Plan defendants argue that they are enti-

tled to select the means of calculating subclass A's

recovery. They point to a host of cases supporting the
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notion that ERISA fiduciaries are entitled to defer-
ence in their administration of the plan. In particular,
they cite Conkright v. Frommert, — U.S. ——, 130
S.Ct. 1640, 176 L.Ed.2d 469 (2010), for the proposi-
tion that their interpretations of the Plan are entitled
to a deference that survives despite an initial imper-
missible interpretation. Briefly, in Conkright the Su-
preme Court reiterated the policy, most prominently
articulated in Firestone Tire & Rubber Co. v. Bruch,
489 U.S. 101, 109 S.Ct. 948, 103 L.Ed.2d 80 (1989),
of deferring to Plan fiduciaries when they are inter-
preting Plan terms. The Court clarified that ERISA
fiduciaries are not stripped of deference because of
an initial *608 improper interpretation; they do not
labor under a “one-strike-and-you're-out” regime. 1d.
at 1646. Accordingly, the Plan defendants argue, the
district court should have selected their first proposal
(the “spread method”), and alternatively, should not
have modified their second method (the “five-year
average”) before adopting it.

We do not credit the defendants' argument that
they are owed deference here, because they did not
make a discretionary decision entitled to deference,
and indeed they could not have. The reliance on
Conkright is inapt because the issue here is not inter-
pretation, and ““ Firestone is limited to questions of
plan interpretation....” Fletcher v. Kroger Co., 942
F.2d 1137, 1139 (7th Cir.1991). The doctrine “does
not bring design decisions within ERISA.” Belade v.
ITT Corp., 909 F.2d 736, 738 (2d Cir.1990); see also
Rasenack v. AIG Life Ins. Co., 585 F.3d 1311, 1315
(10th Cir.2009) (“Under trust principles, a deferential
standard of review is appropriate when trustees actu-
ally exercise a discretionary power ‘vested in them
by the instrument under which they act.” ”) (citation
omitted).

Here, the Plan documents made a general grant
of discretion to the Plan administrators in § 11.3, but
did not give them discretion to amend the Plan terms;
the power to amend was reserved by the company in
§ 14.1. Cf. Brumm v. Bert Bell NFL Retirement Plan,
995 F.2d 1433, 1437 (8th Cir.1993) (describing a
plan that gave the administrators “discretionary pow-
er ‘to define and amend the terms of the Plan and
Trust....” ”). Moreover, the Plans' generalized grant of
interpretive discretion did not authorize the adminis-
trators to controvert the clear terms of the Plan. See
Marrs v. Motorola, Inc., 577 F.3d 783, 786 (7th
Cir.2009) (“The administrator is not by virtue of such

a grant of authority free to disregard unambiguous
language in the plan....”); Call v. Ameritech Mgmt.
Pension Plan, 475 F.3d 816, 822-23 (7th Cir.2007)
(“[UInambiguous terms of a pension plan leave no
room for the exercise of interpretive discretion by the
plan's administrator....””); Cozzie v. Metropolitan Life
Ins. Co.,, 140 F.3d 1104, 1108 (7th Cir.1998) (
“[E]ven [given a broad grant of discretion], the [ad-
ministrator] is bound by the terms of the document.
Interpretation and modification are different; the
power to do the first does not imply the power to do
the second.”).

These Plans did not give the administrators any
discretion in how to calculate future interest for
lump-sum distributees because the unlawful “wash”
calculation was effectively codified in the Plans.FN0
Section 5.2 declared (incorrectly) that the cash bal-
ance account value equaled the “actuarial equivalent”
of the value at age 65. And under § 5.5(¢), that “actu-
arial equivalent” was to be the amount of any lump-
sum distribution. To further drive the point home, the
Plan “deemed” the 30-year treasury rate to be “the
reasonable rate of return ... for purposes of [the actu-
arial equivalency] projection.” § 5.2 (emphasis add-
ed). And the definitions section, § 2.1, also defined
the “actuarial equivalent” by reference to the 30—year
treasury, and linked this value to the lump-sum dis-
tribution amount. Thus, projecting future interest
credits with a different*609 rate would have been an
abandonment, not an interpretation, of the Plans'
terms. Such a projection would presumably have vio-
lated § 11.2 of the Plan, which forbade the plan ad-
ministrator from adopting rules “contrary to the spe-
cific provisions of the Plan.” F¥1 Accordingly, Plan
defendants applied the wash calculation ministerially.

FN10. In fact, the record contains several
Plan documents, because there are two Plan
defendants and because there were revisions
over the course of the class period. We have
reviewed the Plan documents thoroughly in
connection with this discussion. The lan-
guage of the relevant provisions evolved
over the relevant period, but not in a way
that injected an opportunity for interpreta-
tion of the appropriate lump-sum distribu-
tion value. Indeed, it seems that the unlawful
policy actually became more explicit over
time.
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FN11. See also 29 U.S.C. § 1104(a)(1)(D)
(requiring plan fiduciaries to manage the
plan “in accordance with the documents and
instruments governing the plan....”).

The Plan's prescriptive approach to calculating
lump-sum future interest credits, although now likely
regretted, was consistent with a controlling IRS regu-
lation. IRS Notice 96-8, the authority of which we
have recognized, ™2 specifically requires (1) that a
cash balance plan dictate a projection method; and
(2) that the prescribed method must not allow discre-
tion. The Notice states in relevant part,

FN12. See Berger, 338 F.3d at 762; see also
West v. AK Steel Corp. Ret. Accumulation
Pension Plan, 484 F.3d 395, 410 (6th
Cir.2007); Esden, 229 F.3d at 168-69.

A frontloaded interest credit plan ENSI that speci-
fies a variable outside index for use in determining
the amount of interest credits must prescribe the
method for reflecting future interest credits in the
calculation of an employee's accrued benefit. In or-
der to comply with [1.R.C.] section 401(a)(25), the
method, including actuarial assumptions, if appli-
cable, must preclude employer discretion.

EN13. A “frontloaded interest credit plan” is
simply a cash balance plan that pays the par-
ticipant interest for the period between leav-
ing the plan and age 65. A cash balance plan
must be frontloaded to be tax-qualified. See
Berger, 338 F.3d at 762.

IRS Notice 96-8, “Cash Balance Pension Plans,
” 19961 C.B. 359 (Feb. 5, 1996) (emphasis added).
These restrictions allow a cash balance plan to com-
ply with the requirement in I.R.C. § 401(a)(25) M4
that plan benefits be “definitely determinable.” Es-
den, 229 F.3d at 166.

FN14. I.LR.C. § 401 sets forth the basic pre-
requisites to enjoy the preferential tax treat-
ment the Code provides for retirement plans.
Thus, a plan that fails to “comply with Sec-
tion 401(a)(25)” would, for all practical pur-
poses, fail altogether.

In sum, the Plan defendants did not exercise in-

terpretive discretion over the projection rate for cal-
culating future interest credits. Nor did the Plan terms
permit such interpretation. Therefore, this is not case
about the fiduciaries' construal of the Plan, and the
Supreme Court's Firestone and Conkright decisions
have little authoritative to say. Especially given the
IRS Notice, we are loath to convert this into a matter
of Plan discretion for the first time in connection with
calculating damages for participants who have long
since left the Plans.FN3S In hindsight, it seems that the
defendants had no way to escape being accountable
for the unlawful wash calculation once it was codi-
fied in the Plans (other than perhaps procuring an
*610 amendment of the Plan terms from the employ-
er). This was an unfortunate predicament for the Plan
defendants, but that does not mean they are now enti-
tled to deference in calculating the plaintiffs' post-hoc
recovery.

FN15. In this connection, we must reject as
too clever by half the Plan defendants' ar-
gument that they should be allowed the dis-
cretion to adopt a new method that does not
permit discretion in its application. Formal-
ly, the interest crediting method must be
prescribed in the plan, and the only persons
who can amend these Plans are the employ-
ers—oprecisely the persons forbidden from
exercising discretion in Notice 96-8. Tech-
nicalities aside, the defendants' proposed
distinction between discretion in formula se-
lection and formula application is illusory in
this scenario, because the recovery calcula-
tion method will only be used one time. The
defendants are asking to control the only
calculation that matters. We think that con-
ferring on the Plan defendants the discretion
to devise the entire formula ex post would
miss the point of the IRS Notice, and I.R.C.
8§ 401(a)(25). See also Treas. Reg. 1.411(d)—
4 Q&A4,Q&A5&Q&AT.

Someone, however, must choose a method for
making the inherently uncertain estimate this case
requires. As no ERISA-specific exception applies,
the district court should assume its accustomed re-
sponsibility for calculating the plaintiffs' recovery.
That has been the prevailing practice in comparable
cases. See Esden, 229 F.3d at 177 (“It shall be for the
district court in the first instance to determine the
proper projection rate for the calculation of damag-
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es....”); West v. AK Steel Corp. Ret. Accumulation
Pension Plan, No. 1:02-cv-0001, 2005 WL
3465637, at *2, 2005 U.S. Dist. LEXIS 37863, at *5—
6 (S.D.Ohio Dec. 19, 2005) (“While the financial
impact is evident and not trivial, the Court again re-
jects Defendants' argument that the 30—year Treasury
rate should be used.”), aff'd, 484 F.3d 395 (6th
Cir.2007); Berger v. Xerox Ret. Income Guar. Plan,
231 F.Supp.2d 804, 820 (S.D.I111.2002) (“As to De-
fendants' contention that the Court should refer this
case to the ... administrator to determine the proper
rates for calculating benefits for ... participants, the
Court rejects this position.”), aff'd as modified, 338
F.3d 755 (7th Cir.2003) 6. | yons v. Georgia—
Pacific Corp. Salaried Emples. Ret. Plan, 196
F.Supp.2d 1260, 1266 (N.D.Ga.2002) (“[Blased on
the Eleventh Circuit's opinion [in the same litigation]
... the court concludes that [a specified rate] is the
appropriate interest crediting rate.”); but see Durand
560 F.3d at 442 (stating that the district court on re-
mand “could simply award injunctive relief that re-
quires [the Plan defendant], in the first instance, to do
what the law requires.”). The Plans are undoubtedly
correct that determining how to measure future inter-
est presents special challenges, but estimating dam-
ages is often a speculative, counterfactual inquiry.
The district court is practiced in this discipline and is
equal to the task in this case.

FN16. The Plan defendants urge that this
court's Berger decision supports their belief
that their calculation method is entitled to
deference. The reality is quite the opposite,
since the district court rejected that argu-
ment and was affirmed on appeal. Since the
Berger defendants apparently did not raise
the deference issue on appeal, we did not
opine on it. So Berger either offers the de-
fendants no support or undermines their po-
sition.

C. Method of Calculating Future Interest Credits on
Remand

In view of the above conclusions, we believe the
best procedure is to reverse the district court to the
extent that it held that some deference was owed to
the Plan defendants' preferred calculation method.
We cannot be certain that this belief did not inform
the court's selection of the “five-year average” ap-
proach. After all, this methodology originated with
the Plan defendants.FNZ

EN17. This is not to say that we perceive
any problem with the five-year average
methodology the district court adopted. It
seems a great deal more administrable than
the plaintiffs' probabilistic “stochastic”
method, and more closely tied to the Plans'
actual interest crediting method (which is
based on investment returns) than is the de-
fendants' interest rate-based “spread” meth-
od. Although we do not decide the question,
we note that Treasury “safe harbor” regula-
tions and several precedents support the use
of such an average. See Treas. Req.
1.401(a)(4)-8(c)(3)(v)(B); Berger, 338 F.3d
at 760; Esden, 229 F.3d at 170.

For the foregoing reasons, we AFFIRM in part,
REVERSE in part and REMAND for *611 proceed-
ings V18 consistent with this opinion.

FN18. We assume that the proceedings on
remand need not be lengthy or burdensome
since the district court has already received
extensive briefing on possible future interest
crediting methods. The district court simply
needs to select an interest crediting method
with the understanding that it is in charge of
the decision.

C.A.7 (Wis.),2011.
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