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Pension-Risk 
Transfers
aka
Derisking

Topics
1. Background, History, Concepts

2. The Perspective of the Plan Sponsor

3. Risks to and Concerns of Participants

4. Litigation

5. Legislative Initiatives
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Background, History, Concepts
• Pension Risk Transfer, or derisking transactions, refers to a pension plan eliminating 
investment and mortality risk
• In-plan derisking—plan purchases insurance contracts to cover liabilities and holds those contracts 

as plan assets

• Out-of-plan derisking (the real issue)—plan purchases insurance contracts to cover liabilities and 
distributes them outside of the plan, or offers participants a lump sum payout in satisfaction of 
annuities
• Can occur whenever a participant commences retirement benefits

• When a plan terminates

• When a plan continues but transfers plan obligations payable to a designated group of participants out of the plan

• This last type of risk transfer is the one to which the term “derisking” is typically used

Background, History, Concepts
• Some helpful contextual historical tidbits

• It was common at one time for pension plans to be funded through an insurance contract 
of series of contracts

• PBGC promulgated regulations following ERISA that provided that to complete a 
standard termination, a plan had to satisfy benefit obligations by purchasing and 
distributing to participants a group annuity contract.  This was followed by legislative 
action that incorporated the PBGC position into the statute.

• Defined benefit plans in the post-ERISA era have increasingly been designed to provide 
lump sum payouts in lieu of annuitized benefits, including creating window periods 
during which such benefits are available.
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Background, History, Concepts
• A typical derisking transaction:

• Employer, in a settlor capacity designates a group of participants
• Often those already retired and receiving benefits,

• Or deferred vested employees,

• Or both

• The designated participants 
• Are transferred to an annuity contract, and/or

• Are converted to a lump sum at the election of the participant

Plan Sponsor Motivations to Derisk
1. Lock in liabilities, avoid volatility, which impacts balance sheet and plan contribution levels

2. Avoids possible participant lawsuits down the road

3. Avoids lost participant problems

4. Avoids possible retiree demands for post-employment inflation adjustments

5. Reduces future plan administrative and compliance expenses

6. No longer need to pay PBGC premiums for derisked participants

7. Lump sum options, when offered and accepted, generally reduces the cost of future 
benefit obligations
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7. Lump sum options, when offered and accepted, generally reduces the cost of future 
benefit obligations

Plan Sponsor 
Concerns about Derisking

1. Cost—insurance companies premiums reflect conservative interest rates and 
assumptions about life expectancy 

◦ This is sensitive to interest rates on investment grade fixed income securities

◦ Insurance companies set prices to make a profit 

2. Concerns about possible litigation 

3. Concerns about adverse workplace reactions and negative public perception.
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Participant Derisking Issues
1. Insurer insolvency issues v. plan insolvency issues

2. Loss of ERISA protections

3. Loss of value when electing lump sum

Insurer Insolvency v. Plan Insolvency
Plan Insolvency
o Potential employer responsibility for benefits 
o But employer bankruptcy proceedings can limit employer liability

o Participants have recourse first against plan assets
o Title IV provides priorities in which assets allocated—ERISA § 4044

o Important priority for participants who was or could have been in pay status as of three years prior to the plan termination

o Result is that in some plans, retired workers can receive benefits in excess of PBGC guarantees

o PBGC benefit guarantees up to $85,295 per year for plans terminating in 2024
o Benefit guarantee applies to single life annuity commencing at age 65

o Does not apply to benefits or plan amendments not in effect for 60 months

o Generally does not include non-basic benefits
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Insurer Insolvency v. Plan Insolvency
Insurer Insolvency
o Assets of insurer, plus new funds resulting from rehabilitative efforts by state insurance regulators

o State insurance guaranty funds
o Participants are protected by the state in which they reside

o Guarantees vary from state to state, expressed as present values--$250,000 in present value for an annuity is the model statutory amount

o Some states more generous than model statute

o Guaranty funds are supported by life insurance companies licensed to do business in a state, who are assessed a tax when an insurer fails

o California guarantees the lesser of 80% of the face amount of the policy or $250,000

o $250,000 Present value will limit guarantee for a 65-year-old about to commence benefits to an annuity amount of perhaps $15,000, depending on actuarial 
assumptions used—compare this to the $85,295 current PBGC limit.

o Younger and very old pensioners fare best in guarantee programs in terms of preserving benefits

o State guarantee funds may cover benefits not covered by the PBGC

o And in some cases, participants as creditors of the life insurance estate may recover more than the state guaranty amount

o There can be long delays in payments by state guarantee funds following insurer insolvency

o Generally speaking, the PBGC program is the more protective program

Possible Loss of ERISA Protections
Some ERISA protections may be lost when a plan transfers assets to an insurance 
company
• Anti-alienation protection

• Requirement to search for lost participants

• Recoupment protections

• Internal appeals process

• Access to federal courts

• Appeals process

• QDRO rules
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Lump Sum Windows
Generally much less expensive for the plan than transferring benefits to an insurer

Participant receives less valuable benefit
 Interest and mortality assumptions generally Sometimes foregoes subsidized early retirement or joint 

and survivor annuity

 Lump sum may not include subsidies embedded in certain benefit forms, such as early retirement 
benefits and joint and survivor benefits

When might it make sense to consider selecting a lump sum?
 Participant has short life expectancy

 Participant is wealthy

 Participant is young

Litigation on Derisking Transaction
Litigation in 7 courts involving purchase of Athene annuities:

Piercy v. AT&T (D. Mass.) (consolidated with Schloss v. AT&T, before Judge Gorton)

Souza v. ATI and Schoen v. ATI (W.D. Pa.) (motion to consolidate pending before Magistrate Taylor)

Doherty and Noel v. Bristol-Myers Squibb (S.D.N.Y.) (amended complaint filed before Judge Garnett)

Konya v. Lockheed Martin (D. Md.) (MTD argued before Judge Messitte in October)

Camire v. Alcoa USA Corp. (D.D.C.) (briefing on MTD underway)

Bueno v. General Electric Co. (N.D.N.Y.) (briefing on MTD underway)

Dow v. Lumen Technologies, Inc. (D. Colo.) (briefing on MTD underway)
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Legal Issues
Prudence Claims
Risky/unsafe annuity provider

Inadequate process in choosing provider

IB 95-1, 29 C.F.R. 2509.95-1, issued after Executive Life debacle, provides that fiduciaries must 
employ a prudent process to select the “safest available annuity” and “purchasing an unsafe 
annuity” is “never justified”

Loyalty Claims
Acting in financial interest of plan sponsor and independent fiduciary and not in interests of plan 

participants because Athene annuities are cheaper and less safe and savings are recouped by 
sponsor

Legal Issues, cont.
Prohibited Transactions

406(a) party in interest transactions with independent fiduciary (State Street in some 
cases) and/or Athene

406(b) self-dealing (by employer and State Street in some instances) dealing with assets 
of Plan in own interest or for own account (especially where reversion of plan assets to 
sponsor)
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Standing and Remedies
Congress passed the Pension Annuitants Protection Act after the disastrous insolvency of 
Executive Life in 1991 and its impact on pensioners clarifying statutory standing to sue for 
violative annuity transactions.

Amended ERISA to add Section 502(a)(9), which provides that participants and beneficiaries whose 
status as such is terminated by the purchase of an insurance annuity in a transaction that violates 
ERISA may sue to obtain “appropriate relief, including the posting of security, if necessary, to assure 
receipt” of the pension.

Constitutional Standing based on: (1) quantifiable loss of value of pension held by risky 
insurer versus safe annuity; (2) increased risk of insolvency; (3) profit to sponsor 

Legislation
Possible Legislation

Would require true reinsurance, from either PBGC or unaffiliated highly rated insurance 
company

Would require ERISA protections follow the participants after liabilities transferred to an 
insurer
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àbcdefghijkilmmgnioopdddddqrjstcuvdhwdddddxyzc{dee|lh|ghddddd}a~cdwmdr�dm�



���
�

������	�
����
��������
�����������
������������
���������� !"�#"�#"$#�����"	#��
����

������
������%���&����'
�
���&������%���������������(��������&����&�����)������*��
����+�
,�-���
%����

$�������������.��������
/����%��%�������������
�����&��
�������������������
���%������&�����
�����%���

�����0&��
�(�������
���%����(����������%��
/�%���&�����
�������������
����,��
���
�&��&����������

�������1����
�%�
�����������(�������2�����%���&�����
�������(���
���&�������
�%�����������3��%�������

����������%�������&����.����
������4�&��(�/���������/������������&���
���&��%�����
����������������

���(������

��!��5�%������
�����&�������
��%���&����������
��%�������������������&��)���������


���&����$�������
����������������(����������&��(��*������%%
'����
��������������
�%����������)��

%����&������(��������

�����$������)�
�����������
�%���������
������������������(������

�����	�
��������4�&��(��&������������������(��������������(����
�����������,���%�������
��%�

����&����&��������
�����%�����*���/�$������)�
���������
�%�
�����������(�������/�����5�%������
�


���&����$������������&��
��������
��)�
��������������
���%������&�����
/�����������%�&�����
/�����

����
�&�������%����������������������%��
/����������(��&��&���������������
�
����
�(����	��
����6���
�

���������������&����&������������%��
�����
�������/�5�%������
�����&����������������%�������&��

���
���&����������
�������������������(�������������&����������������%������������%�(������������

�)��&���������������
�
��(������������&�����
'�������
�
������
�&����������������5�%������
'������

)�
����
�(��	��
����6���
�����������7�����7�����'
������)�
����%���������
�������%���
���

������

��&������
�$�������
���������������(������8��
�.������/�������
���&������
���&������%�$������

)�
����
������%�(����%�������)���&�
�����(�������������������4�&��(������
�%%�&�������������������

�������&��/�������������&�����������������%�������&���

�����-�������
%����%�*������%%
'����
��������������
����$��������
���4�����*������%%
��

9:;<=>?@ABCDBEFF@GBHHI=====JKCLM<NO=AP=====QRS<T=>>UEAU@A=====V:W<=PX=KY=FX



���
�

�������	�
��

������������
�
�����������
�������	�
���������
���������������	�	���������

��
����
�����
����
���
�����
�
��
�����������

��	�����������

�
����	�
�����
���� �
������!�
������

��������
��"
��
���

��
�����
�
�����	�
�����	��
��

��
��� ����������
��
������
�
���	�������
��
��

�������������
����#���

�		���
��$��������������	�
�����	������
�����

���
�	�
�����������������

�

�

����
��%&&'�(�)�*�$�++�,,-(.�/��,,0�.�/.�/��,,0�.�/.0/��,,0�.�/.(/��

��(��1
�����
��
�
���������
��
�������
�	�����������
�������	�
��

��!
���
����

���
�����
����
�������
���2��	�����������������3�
����!
���������
���2����
�����������������	�

	�����������
����
������
������������
��	������
����!���
�������
������		��
��
����
���

�������
�
����
���������
�����������4��������
�����������	���
��������������������
�������������	�


��������	������������
�����(�)�*�$��+�,,-�.�/��

�5-��4���6���
���7�������	�
��

������������������	���	����
��
����
�
���*
�
��*
���
��

������
�����
������
�������
��
�
��������
��
��	��

��
����� ������4���6���
���7�������	�
��

��

	������
���
�����
��
�
������������	������
�
��"
��
�����
����

��
����� ����������������
��
���

	����������
�
��������
�	��
���
��(�)�*�$��++�,,-8.�/.,/."/9.6/��
��16�(��,��:���
���6���
���

7����2���	�
��

��	��	������
�����	�����������
�
���
����
�����"
��
���������� �����
������
����
�

	� ����	�����	����

��
����� ��������
���6���
���7�������	�
��

���������� ����������
�
�
��

����������
��
���
��
���
��
��

�5,��6���
���7����������������
��������������
��	�����������
������
��������
�
��4���

#�
���
��
��7�
�����

�$����

�����6���
���7������
�������
���7�
�����

�$����

����

���������������
������

���������
����
������
���������
������ ��
������������	�4���#�
���
�

$����

�����
��������������
���	�����������
��
����
�
���4���#�
���
�$����

���
���
�����
��
�

�
�������
��	��
���
��	�����������
�������#��
�����
��
��
����6���
���7�����	������
���������
��������

�	��
��	�����������
�����

;<=>?@ABCDEFDGHHBIDJJK?????LMENO>PQ?CR?????STU>V?@@WGCWBC?????X<Y>?RI?MZ?H[



���
�

������		
�����	�
�����	�	���	���	�����	���	����������������������
���	�������������	���

������� �!! "#$#�%���� $&' �(# )#!#*��&� &$ ��(#�# 
�

+,+-./010210345�6�7418924�+���01:�;<=8138107:>�?@�1:A:1:<=:�4:1:;<-�

+,B-.C:=7;8<5�66B+D0EDBE�0<>�66B+D0ED�E�<87�8<F@�:G38H:1�;<>;I;>90F5�78�?1;<2�0=7;8<5�

H4:<�74:;1�570795�05�3F0<�3017;=;30<75�;5�7:1G;<07:>�?@�0<<9;7;J07;8<5�7407�I;8F07:�KLMCNO�74:@�0F58�

;G385:�59?570<7;I:�>97;:5�8<�=:170;<�<8<A;>9=;01;:5-�

+,P-.C3:=;A;=0FF@O�7485:�318I;5;8<5�=1:07:�F;0?;F;7@�A81�<8<A;>9=;01;:5�H48�Q<8H;<2F@�

3017;=;307:�;<�0�A;>9=;01@�?1:0=4�;<�I;8F07;8<�8A�KLMCNO�+��R-C-S-�T�66UP-�

+,�-./F0;<7;AA5�7495�0FF:2:O�;<�74:�0F7:1<07;I:�78�S89<7�MO�7407O�:I:<�;A�0<@�8A�74:�

V:A:<>0<75�H:1:�<8<A;>9=;01;:5�A81�74:�391385:�8A�74:�0<<9;7;J07;8<O�7407�V:A:<>0<7�;5�F;0?F:�9<>:1�

C:=7;8<5�66B+D0EDBE�0<>�66B+D0ED�E�A81�3017;=;307;<2�;<�0�A;>9=;01@W5�KLMCN�I;8F07;8<-�NG8<2�

874:1�74;<25O�0FF�V:A:<>0<75�Q<:H�8A�74:�=;1=9G570<=:5�7407�1:<>:1:>�74:�874:1W5�=8<>9=7�0�?1:0=4�

8A�A;>9=;01@�>97@�0<>�3017;=;307:>�;<�7407�?1:0=4-�

+,X-.C3:=;A;=0FF@O�74:�Y1;578FZ[@:15�V:A:<>0<75�:<202:>�C707:�C71::7�A81�74:�391385:�8A�

5:F:=7;<2�0<�0<<9;7@�318I;>:1O�Q<:H�7407�C707:�C71::7W5�;<I:57;207;8<�8A�0I0;F0?F:�0<<9;7@�318I;>:15�

=89F>�<87�?:�8?\:=7;I:�81�59AA;=;:<7F@�74818924]�Q<:H�7407�74:�>:A;=;:<7�5:F:=7;8<�8A�N74:<:�;<57:0>�

8A�0�319>:<7�0F7:1<07;I:�0<<9;7@�318I;>:1�H89F>�2:<:107:�0�G055;I:�=8138107:�?:<:A;7�A81�Y1;578FZ

[@:15]�0<>�Q<8H;<2F@�0==:37:>�7407�?:<:A;7�?@�:<7:1;<2�;<78�74:�0<<9;7;J07;8<�H;74�N74:<:-�

������			
������������	���	����������̂�	���	�������	���
������� �(# _'���&!̀ab#'� "#$#�%���� $&' �(# )#!#*��&� &$ )���# )�'##� 

�
+,,-./010210345�6�7418924�+���01:�;<=8138107:>�?@�1:A:1:<=:�4:1:;<-�

+,c-.KLMCNW5�A;>9=;01@�>97;:5�033F@�78�74:�5:F:=7;8<�8A�5:1I;=:�318I;>:15-�+��R-C-S-�T�

66UPD0ED6EDNEdDYE-�

efghijklmnopnqrrlsnttuiiiiivwoxyhz{im|iiiii}~�h�ijj�qm�lmiiiii�f�hi|�iw�ir�



���
�

������	
���
�������
����
�
��������
�����
�����
��	
���	

���
���
�������

�����

�
�
��
�������
����

������	
� ���!��"
��
�
��
����
���
���#������	
�������
������	
���������
����

�$����	
���
�������
����
�
�������	�����%��
&��
�������
�
�������
����

��������

"
��
�
��
����
���
���#��
����
��	����
�
��
����
�
�
��
���	
���
�������
����
�
������'�
�����
���

���
�����
��
����	
%�
�&
���������
����

�'�(	
�	�	����
��
�
�����%��)
����(
���	���(���������(�
��

�������	
����
�������
��!���������
�
��
�
�����

�$*����
�������
��!��
�
��
����������
����

����
�
���������
�
��	�(�����
����

�!��

�
���
���	
��(
�	�+����������+�	
�
�(�����
%��
��
���
%����
��
�������,���%
���
���
�
��
������

����
������&
�
���

�$����	
���
�������
����
�
������!��
���
������
��	�
���
�
��
������
��
�
��
���

�
���
�������
�
���
���	
�����
-�
����
�
��
������+�	
�
'�(	
�	�	��%
�� ��
��
�����

./0123456378/94:42;<328=1>=.24/13
?@ABCDEFEGHFIJBDEKLMNOHJDFPHQHCRACEDSFTEAEHFTEJHHEFADFUAJEOFBCFBCEHJHDEF

�
�$V�� �������	��*��	����	��W����
�
���������
������
�
�
��
�	
�

���

�$X��Y��
��Z[\�+'���������
���
����%�������"����
��	
���������
����
�
������������
��#�


���	
��
���
����")��(������	�����)��(��	������	���������
��������
���
�����
�
������
��
�
��#�]
̂�


_�	���
������������
�����
�(

���	
������������������
��
��
�
��'����]

̂��	
�����
�	
�������
�&
�
��

�
�(

���	
������������������
��
��
�
�������Y���̀��a�**��]�̂]*̂]̀ �̂�

�$W���	
���
�������
����
�
�������(
�
���������
%
���
���
��

������	
� �����

�$����	
���
�������
����
�
�����������
���	
� �������
����
�
���	
�����
�����������
����

(
�	��������������������
&
�)��(�
��
��	����	
���������
���������
���
�����
�
������
��
�
���
_�	���
�

�������
�����
�(

���	
� ������������
����

���

bcdefghijklmknooipkqqrfffffstluvewxfjyfffffz{|e}fgg~nj~ijfffff�c�efonft�fo�



���
�

������	
���
�������
����
�
����������������
���	
���������
����
�
���	
�����
���

��������
�����
�	��������������������
�
� ����
��
��	����	
���������
��������
���
�����
�
������


��
�
�������
�	
�������
��
�
��!
��

��"���
�"��

�������	
�������

�����#	
����
�������
��������	
��
��
���$�%%
��

�����
���	
���������
����
�
���	
�

����
�����������
��&�"���
�"��

��������'�����
��
��
�
��&�
�����
���!
����
�"���
�"��

��������

�
���
��������	
������������'
�����'���
�
����
��
�
������	
��������(�)�"�$��*��++�,�-.����
�����

��
��������	
��
��
���$�%%
��

� �
������	���������	
���	
������
���	
���������
����
�
���	
�

����
�����������
����

��(���	
���
�������
����
�
������� ���
�����'���
�
'��
��
���	
�!�
��	����"���
�"��

�&�

 ���
����	������	�������
�
���!�
��	&�
��!�
��"���
�"��

�/����%%
��
��������!�
��	�!����
�
������

����������
��	���
��	

���
���
�������

�&� �
������	
�!�
��	�!��"���
�"��

�&�������
�
�����%� 
�

�����
�����!�
�
���������
���	
��
���%�����
������
%
����	
�!�
��	���	��&��	
����
��
�!�
������	
�

����
������
��!���	
�!�
��	�����	

������
���
�������
���(�)�"�$��*���+0,�.&�����������!
��
�!�
�


�
��
���	
���
�
��

%
������
���
��

���

�(+���	
���������
�����
������1���
�����������
2
%'�
������%��	
�'��	
!
�
�������"
��
���

��+�,�.��3%������	
���
�����&��
�
���	
���!�����
����
� ��	���3�	
�
/���
�
��
���'��
�����

'���
�
'����/��
�
�
%
���!
�
�
��&�3�	
�
�����"���
�"��

���
�

�
��%��
��	����
�����!�
�����

��
1���
���%'
����
��������	
��
��
�
��'���
�
������	
�������45��%����������%'
����
�������

3�	
�
����"���
�"��

�������
�����!�
������
1���
����
���	
��
���%�����
���

6789:;<=;>?7@ABA:CD;:?E9FE6:A79;
GHIJKLMNMOPNQRJLM5STUVPRLNWPXPKYIKMLZNGMOPKPNILN[IRMVNJKNJKMPRPLMN

�
�(����������'	�����	����	��0(���
�
����'����
��!���
�
�
��
�	
�

���

�(����	
���
�������
����
�
����������������
���	
���������
����
�
���	
�����
���

��������
����
�	��������������������
�
� ����
��
��	����	
���������
��������
���
�����
�
������

\]̂_̀abcdefgehiicjekkl̀`̀̀̀mnfop_qr̀ds̀̀`̀̀tuv_ẁaaxhdxcd̀̀`̀̀y]z_̀iàn{̀i|
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���
�

��������	��
��
���
���




������������������������������������� ! "������#$�%���������&���&���������'�%��'���������''��

(��������)'��*��������)�#���#$��&�����)+,-).�$�$�����(�����$��������������������$#�����'��&�����''�

��#�$�'���������%/��

�
� � � � � � ,$,�01234567589:49;�
� � � � � � <�����+/�=����$�

>?@ABCDEFGHIGJKKELGMMNBBBBBOPHQRASTBFUBBBBBVWXAYBCCZJFZEFBBBBB[?\ABK]BP̂BK]


	National Training 2024 - Derisking Session Slides
	Athene Complaint - 45_Doherty 24-11-04 Plts 1st Amended Consolidated Class Action Complaint 4894-6781-4134 v.1

